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IN THE 


United States Court of Appeals 

for the District of Columbia 


No. 8234 


JAMES McD. SHEA, Appellant 
v. 

THE SECOND NATIONAL BANK OF WASHINGTON 
(A BANKING CORPORATION), TRUSTEE, Appellee 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal by the plaintiff below from a judgment 
of the District Court of the United States for the District 
of Columbia entered February 24,1942, granting the motion 
of one of the defendants below—The Second National Bank 
of Washington, trustee under the will of John J. Bowles, 
deceased, for summary judgment, and dismissing the ac¬ 
tion as to that defendant. (Appellant’s App. 70) 
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The action was brought against the appellee and one 
! Eugene E. Sykes chiefly for specific performance of certain 
real estate contracts. (Appellant’s App. 2) Both defen¬ 
dants filed answers (Appellant’s App. 8 and 51) and the 
defendant Bank (appellee) moved for summary judgment 
under Rule 56 of the Federal Rules of Civil Procedure. The 
i motion was based upon the pleadings, and upon affidavits 
and a stipulation filed in the case. (Appellant’s App. 56) 
The defendant Sykes took no further action below after fil¬ 
ing answer, so he is not a party to this appeal. 

This appeal was taken the 9th day of March, 1942, (Ap¬ 
pellant’s App. 71) under the provisions of Title 17, Section 
101, of the District of Columbia Code (1940 edition) and 
Rule 10 (a) of this Court. 

i STATEMENT OF THE CASE. 

During his lifetime John J. Bowles, owner of the prem- 
1 ises 1701 Kalorama Road, N. W., leased the same to the de¬ 
fendant, Eugene E. Sykes. The lease contained the follow¬ 
ing provision: 

“It is also understood and agreed that the party of 
the second part shall have the first refusal to purchase 
the property, provided he exercises said privilege to 
do so within three days after the receipt of notice from 
the party of the first part stating that a bona fide offer 
to purchase property has been made by another source 
acceptable to the party of the first part.” 

Prior to June 4,1941, Mr. Bowles died, and the appellee, 
The Second National Bank of Washington, succeeded 
to the ownership of the property by reason of being the 
testamentary trustee of his estate. (Appellant’s App. 64) 
On June 4, 1941 the Bank granted to J. Dallas Gradv 
and Son, real estate agents, the exclusive right to offer and 
1 advertise for sale all of the properties of the Bowles’ es¬ 
tate for a period of sixty days. 

On or about July 21,1941 there was delivered to the Bank 
through H. L. Rust Company, real estate brokers, an offer 
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signed by Thomas G. Slater, as purchaser, to purchase the 
premises 1701 Kalorama Road, N. W., for $121,250, cash, 
of which $5000 was submitted as a deposit. This offer in¬ 
cluded a provision that the “Property is sold subject to an 
existing tenancy as follows: Leased to November 30, 1947 
at $1500 per month, rents to be collected by H. L. Rust Co. 
for which service it is to receive 3% of rents collected,” and 
also a provision for the regular sales commission in the 
amount of $3737.50 to be equally divided between the Grady 
and the Rust firms, the former waiving its full commission 
on this offer. (Appellant’s App. 64-65) 

Prior to July 21, 1941 one John D. Mattingly, a broker 
working for Grady and Son, had interested the appellant 
in the purchase of these premises and had informed him 
that his firm had been granted the exclusive agency for 
their sale. (Appellant’s App. 3) 

On July 26,1941 the Bank delivered to Mr. Sykes a writ¬ 
ten notice dated July 23, 1941 containing the following in¬ 
formation as to the Slater offer: 

“Accordingly you are hereby notified that a bona fide 
offer to purchase said property has been made by an¬ 
other source acceptable to the undersigned as party of 
the first part. The amount of said offer is $121,250.00, 
all cash at the date of conveyance, which is to be made 
within 30 days from the date of acceptance of the offer 
or as soon thereafter as a report on the title can be se¬ 
cured if promptly ordered. A deposit of $5,000.00 has 
been received by the undersigned with the said offer 
and a similar deposit will be required by you to accom¬ 
pany your acceptance, if you decide to exercise your 
‘first refusal to purchase the property’ at said price and 
on said terms. 

“As stated in the quoted provision of the Lease, you 
must exercise your privilege, if at all, within three days 
after the receipt of this notice.” (Appellant’s App. 65) 

Thereupon Mr. Mattingly of the Grady firm suggested to 
appellant that Mr. Sykes might be interested, for a consid¬ 
eration, in the exercise of his privilege of “first refusal” 
under his lease, and, after negotiations looking to this end, it 
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was agreed on July 28, 1941 that Mr. Sykes would exercise 
his privilege and resell the premises simultaneously with 
his purchase to the appellant, and transfer his interest in 
his contract of purchase to the appellant, in consideration 
of which the appellant agreed to pay to Mr. Sykes as de¬ 
posit money the sum of $5,000, and purchase the property 
upon the identical terms and conditions of Mr. Sykes’ con¬ 
tract with the Bank, and Mr. Sykes agreed to use the $5,000 
as a deposit under the proposed contract with the Bank, 
and appellant further agreed to pay Mr. Sykes the sum of 
$4,500, for $500 of which Mr. Mattingly agreed to reimburse 
the appellant out of his personal share of the broker’s com¬ 
mission. (Appellant’s App. 4-5, 46, 65-66) 

On the same date Mr. Sykes, through his attorney, re¬ 
quested the Bank to exhibit to him the Slater contract, but 
the Bank refused to do so. Later, on the same day, Mr. 
Sykes’ attorney renewed his demand and at that time the 
Bank exhibited the Slater contract, except that it concealed 
from his view the names of the purchaser and of the broker 
or brokers to be paid the full sales commission therein pro¬ 
vided for. Mr. Sykes understood that J. Dallas Grady and 
Son were the exclusive agents for the sale of the property. 
(Appellant’s App. 5, 66) 

On July 29, 1941, Mr. Sykes notified the Bank by letter 
dated July 28, 1941 that he was exercising his privilege of 
first refusal, and at the same time he deposited the sum of 
$5,000 as earnest money. This letter contained the follow¬ 
ing sentence: 

“Out of the purchase price, a commission in the amount 
of Three Thousand Seven Hundred Thirty-seven and 
50/100 Dollars ($3737.50) shall be payable to the real 
estate office of J. Dallas Grady and Son, in which John 
D. Mattingly is a salesman.” (Appellant’s App. 66) 

On the same date the Bank, by letter, acknowledged re¬ 
ceipt of Mr. Sykes’ reply of July 28, 1941 and requested 
him to execute a formal contract according to a draft which 
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it enclosed. This contract was in the same terms as the 
Slater offer, except that it contained one provision that was 
not in the Slater offer and which is in the following form: 

“If as a result of acceptance of this offer and convey¬ 
ance in accordance therewith said lease is eliminated 
purchaser agrees to pay said commission of 3% to 
H. L. Rust Co., the same as if the lease remained 
throughout its term.” 

Mr. Slater made no response to that letter. (Appellant’s 
App. 66-67) 

Thereafter it became known to the Bank that appellant 
was the person ultimately interested in obtaining the prop¬ 
erty in question through the exercise of Mr. Sykes’ rights 
under his lease; and negotiations were had looking to an 
adjustment of differences over the terms which, it was 
claimed, should be met by Mr. Sykes, but these were abor¬ 
tive. (Appellant’s App. 67) 

On August 7, 1941, Mr. Slater by letter undertook to 
withdraw his offer of $121,250 and to submit a new offer for 
$125,000 cash, and increased his deposit to $25,000. The 
Bank accepted this new offer subject to its complying with 
the “first refusal” provision of Mr. Sykes’ lease and it 
wrote Mr. Sykes on August 7, 1941, giving him the priv¬ 
ilege of first refusal. No response was made by Mr. Sykes 
to this letter. (Appellant’s App. 67-68) 

On August 8, 1941 the Bank returned to Mr. Sykes his 
$5,000 deposit previously made. (Appellant’s App. 68) 

On August 9, 1941 the appellant instituted this suit 
against the Bank and Mr. Sykes for injunction, receiver, 
and specific performance. Prior to bringing the suit appel¬ 
lant requested Mr. Sykes to enforce his contract by becom¬ 
ing a party plaintiff but Mr. Sykes refused to do so. Mr. 
Sykes did, however, express himself as being ready and 
willing to do and perform every act reasonably and legally 
required of him pursuant to his letter of July 28,1941. (Ap¬ 
pellant’s App. 7) None of the pendente lite relief prayed 
for in the complaint has been applied for or granted. 
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STATEMENT OF POINTS. 

I. 

The Court erred in concluding that Mr. Sykes did not ex¬ 
ercise his right of “first refusal” contained in his lease, 
by his letter dated July 28, 1941, and hence did not effec¬ 
tively consummate a contract between himself and the ap¬ 
pellee. (See Conclusions of law numbered 3, 6, 7 and 8, 
Appellant’s App. 68-69) 

II. 

The Court erred in concluding that the failure or refusal 
of Mr. Sykes to respond to the appelle’s letter dated August 
7, 1941, terminated any right of Sykes with respect to pur¬ 
chase under his lease. (See Conclusion of law numbered 5, 
Appellant’s App. 68-69) 

III. 

While the Court below did not decide the question raised 
by the appellee as to whether there was a sufficient, binding 
contract between the defendant Sykes and the appellant, 
(Conclusion of law numbered 1, Appellant’s App. 68), the 
appellant will present herein the affirmative of that propo¬ 
sition in the event that this Court should find it necessary 
to pass upon it. 

SUMMARY OF ARGUMENT. 

The lower Court erred in dismissing this action for spe¬ 
cific performance of a contract for the sale of real estate 
created by the exercise by the defendant Sykes of his option 
to purchase, which action was brought by appellant as the 
vendee of the optionee. 

Sykes, as lessee of certain premises owned by the appel¬ 
lee, exercised a right of first refusal to purchase the prop¬ 
erty when he seasonably so advised the appellee in response 
to the latter’s letter of notification. When Sykes stipulated 
in his letter of election that the appellee should pay certain 
real estate brokers a full commission on the sale which it 
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was otherwise obligated to pay by reason of an exclusive 
contract, he did not thereby qualify his acceptance so as to 
make it a conditional one. Nothing further was required 
of Mr. Sykes to complete the exercise of his option, and he 
was not obliged to execute a formal contract with the ap¬ 
pellee, especially one which imposed a condition which was 
not in the prime offer, and also a condition which, while in 
the prime offer, was not applicable to his transaction. The 
appellee can be compelled specifically to perform, and the 
Court in granting such relief may impose fair and equitable 
conditions in connection with the details of the closing of 
the sale. 

After the rights of Sykes became established by the ex¬ 
ercise of his option, his failure to respond to later communi¬ 
cations, designed to cut him off in the transaction, is im¬ 
material. 

Sykes’ exercise of his option was contemporaneous with 
the execution of his agreement to sell the same property to 
appellant, and by virtue of such agreement, appellant be¬ 
came the equitable owner of the property. It is unimpor¬ 
tant that the agreement between Sykes and appellant was 
one to sell and purchase when Sykes acquired title under 
the exercise of his option, as distinguished from an assign¬ 
ment or a contract of immediate sale. 

ARGUMENT* 

I. 

The Defendant Sykes Effectively Exercised His Right of 

“First Refusal.” 

At the outset, the appellant wishes to put the Court’s mind 
at rest with respect to a question which would naturally oc¬ 
cur to any judge or lawyer examining this record, namely, 
whether the appellant, assuming all the points which are 
discussed in this appeal to be resolved in his favor, may 

* The headings hereunder arc stated somewhat differently from the manner 
in which they are set up in the Statement of Points but they arc to the same 
effect. 
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maintain this suit against the appellee with which he is not 
in privity in this transaction. This Court decided that ques¬ 
tion in the affirmative in Lenman v. Jones, 33 App. D. C., 7, 
hnd the decision was affirmed by the Supreme Court in 222 
U. S. 51, 56 L. Ed. 89. That question is not presented to 
this Court for determination in this case. 

Under the defendant Sykes’ lease, he had the right of first 
refusal to purchase the property before the appellee could 
accept a bona fide offer from anyone else. Such an offer 
was received by the appellee, which it was willing to accept. 
The appellee so advised Mr. Sykes, giving him the amount 
thereof and of the earnest money received, and the terms 
and time of payment. 

The appellee’s letter of notification obviously contem¬ 
plated that if the above mentioned price and terms were ac¬ 
ceptable to Mr. Sykes, and he so advised the appellee within 
time, he would thereby exercise his option right. This is 
borne out by the appellee’s refusal to exhibit the Slater offer 
when first requested to do so by Mr. Sykes during the three- 
day period, until he should have first made the required de¬ 
posit and signified his willingness to purchase on the terms 
stated in the appellee’s letter. While, later in the day, the 
Slater contract was exhibited to Mr. Sykes with certain por¬ 
tions concealed, this was not done voluntarily by the appel¬ 
lee but only after renewed demand by Mr. Sykes. (See 
President Reilly’s affidavit, Appellant’s App. 16) 

There is no question in this case as to Mr. Sykes’ acting 
within the three-day time limit. He advised the appellee 
that he elected to exercise his option and he tendered a 
$5,000 deposit in accordance with the Bank’s letter of noti¬ 
fication. Obviously, he was accepting all the terms outlined 
in the appellee’s notice. His letter contained the statement 
that out of the purchase price a commission of $3737.50 
(being the full real estate broker’s commission in the Dis¬ 
trict of Columbia) should be paid to the real estate firm of 
J. Dallas Grady & Son. The Court below treated this as a 
condition improperly imposed by Mr. Sykes and as causing 


9 


his letter not to constitute an unqualified acceptance of the 
Bank’s notice. 

Assuming the statement to' be a condition, it is submitted 
that it did not impose any burden upon the Bank which did 
not already exist. The Grady firm had what is known in the 
parlance of realtors as an “exclusive contract”, which 
means that if the customer agrees or otherwise becomes obli¬ 
gated to sell the property covered by the contract during 
the term thereof, he is required to pay the broker a full com¬ 
mission. Grady’s “exclusive” did not expire until the first 
part of August. Mr. Sykes’ letter was delivered the latter 
part of July. Hence, there can be no shadow of doubt that 

Gradv was entitled to a full commission on the Svkes’ trans- 
* * 

action. Moreover, Grady had procured Sykes to buy the 
property. 

The appellee seems to try to make something out of the 
fact that Grady waived his “exclusive” on the first Slater 
offer, and agreed to share a full commission with the Bust, 
Company upon that deal. The Court’s attention is directed 
to the affidavit of Mr. Dallas M. Grady, surviving partner of 
the Grady real estate firm, filed herein (Appellants App. 
62), which is undisputed, and in which it is stated that these 
brokers did not agree to take less than the full commission 
in connection with the Sykes’ exercise of his option. While 
it is conceded that certain statements made in Mr. Grady’s 
affidavit are conclusions of law, it is submitted that they are 
accurate conclusions, and that his firm was entitled to the 
sum of $3737.50 if Mr. Sykes properly indicated his accept¬ 
ance. It follows, therefore, that the so-called condition in 
Mr. Sykes’ letter is mere surplusage and in the circum¬ 
stances may be treated as though it had not been written. 

It is w T ell settled that an acceptance of an offer is not ren¬ 
dered insufficient to consummate a contract by a condition 
which would be implied. 

Morse v. Tillotson& W. Co., (C. C. A. 2d) 253 F. 340, 

1 A. L. R. 1485; 

12 Am. Jur. 546, section 54. 
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See, also, the note in 1 A. L. R. 150S, reviewing numerous 
eases in support of this proposition. 

Cases such as Minneapolis etc. Ry. v. Columbus Rolling 
Mill, 119 U. S. 349, 30 L. Ed. 376, are not in point. They 
merely hold that acceptance upon terms varying from those 
offered is a rejection of the offer and puts an end to the ne¬ 
gotiations. 

In the case at bar, Grady’s right to a full commission was 
implicit in the transaction. 

The Court below stated in his Memorandum that after one 
in the position of Mr. Sykes indicated his willingness to pur¬ 
chase at the price offered by another, it would be necessary 
for the parties either to negotiate other terms of a contract 
of sale, or for the optionee to meet each and every term of 
the other offer. It is submitted that this reasoning is un¬ 
sound both in principle and as applied to the facts of this 
case. Should the former of the two propositions be adopted, 
it would tend to destroy the optionee’s right for conditions 
could be imposed by the seller which would not be accept¬ 
able to the purchaser, with the result that the parties might 
never finally and fully agree. 

It is highly unreasonable in this instance to expect Mr. 

Sykes to meet the term of the first Slater offer with respect 

to division of the broker’s commissions between the Gradv 

* 

and the Rust firms. (This is suggested in the third para¬ 
graph of the trial court’s Memorandum.) In the first place, 
the Rust Company had not procured Mr. Sykes as a pur¬ 
chaser in the present transaction; and secondly, the unques¬ 
tioned right of the Grady firm to a full commission had not 
been waived. 

But more importantly, perhaps, in connection with the 
lower Court’s suggestion that Sykes should have met each 
and every term of the Slater offer, is the fact that the so- 
called formal contract submitted to Mr. Sykes by the appel¬ 
lee after receipt of his acceptance contained a very burden¬ 
some condition that was not in the Slater offer. It is as 
follows: 
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“If as a result of acceptance of this offer and convey¬ 
ance in accordance therewith said lease is eliminated 
purchaser agrees to pay said commission of 3% to H. L. 
Rust Co., the same as if the lease remained throughout 
its term.” 

It is obvious as to what prompted the Bank in endeavor¬ 
ing to impose this condition. It was fearful that if Sykes 
purchased this property, there would be a merger of the 
freehold and leasehold estates and no longer would the Rust 
Company receive its three per cent commission upon rents 
collected from this property, but the Bank might be obli¬ 
gated to pay Rust a sum equal to the amount of the rent 
commissions which would have been received by Rust over 
the remainder of the term of the lease. (Appellant’s App. 
53-54) This liability the Bank sought to transfer to Sykes 
in the form of an express undertaking to pay. It is sub¬ 
mitted, however, that the predicament in which the Bank 
found itself was no justification to demand indemnity from 
a lessee whose rights were already fixed and did not con¬ 
template his being personally liable for a broker’s commis¬ 
sion in securing him as a lessee in the first instance. 

It follows therefore that Mr. Sykes acted properly in not 
executing the so-called formal contract submitted by the 
Bank. Undoubtedly, it would have been a useless gesture 
for Mr. Sykes to have signed and returned the contract with¬ 
out the two provisions therein upon which the Bank was in¬ 
sisting. Clearly, it would not have been accepted, and this 
litigation would have been inevitable. If a written contract 
from Mr. Sykes, fairly and reasonably meeting the terms 
of the Slater offer, was required, the Bank has waived the 
requirement, or is estopped to insist upon it, by its conduct 
in endeavoring to thrust upon Mr. Sykes conditions not 
called for by the Slater contract or under the circumstances 
of his own acceptance. 

The appellee contends that Mr. Sykes lost by lapse of 
time any rights he had by virtue of his letter of July 28,1941 
because he ignored everything sent him thereafter. But 
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Mr. Sykes had plainly and unequivocally acted when he 
caused his letter of July 28, 1941 to be delivered to the 
Bank. This indicated an affirmative purpose. He never 
withdrew from the transaction. Therefore it could not be 
assumed that lie had abandoned his rights. 

It is submitted that when Mr. Sykes met the Slater offer 
as outlined in the Bank’s letter of July 23, 1941, that w’as 
all that he had to do. The notification from the Bank 
named the price, the amount of the deposit, and the terms 
and time of payment. These are the essentials of an offer 
to sell—the legal effect of an option. Nothing more w’as 
required under the “first refusal” provision of Sykes’ lease. 
The exercise of an option ipso facto ripens into an execu¬ 
tory contract of sale. 

Willard v. Tayloe, 8 Wall. 557,564,19 L. Ed. 501. 

Thomason v. Bescher , 176 N. C. 622, 97 S. E. 654. 

Consequently, Mr. Sykes’ letter of July 28, 1941 consti¬ 
tutes an acceptance of the offer contained in the Bank’s let¬ 
ter of July 23, 1941. This made a contract between the 
parties which, from a pure legal standpoint neither re¬ 
quired nor expected supplement or complement. 

However, in his Complaint the appellant has tendered 
himself and the defendant Sykes ready and willing to do 
whatever may be required of them. Therefore, if Mr. 
Sykes’ acceptance is not formally sufficient, it is due to the 
conduct of the appellee, and the Court, in granting relief to 
the appellant in this case, may require him and the defen¬ 
dant Sykes to comply with any reasonable terms and condi¬ 
tions which it might impose. See Smith v. Taylor, 65 Apps. 
D. C. 40,43,79 F. (2d) 165; and Willard v. Tayloe, supra, at 
pages 568-569. This would not be the case of the Court 
making a contract for the parties. The contract has been 
made, and the Court could simply outline the details of 
closing the transaction and making the necessary adjust¬ 
ments. In this connection it should be remembered that 
the appellant did not move for summary judgment. Con- 
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sequently, the trial court in finally granting relief to the 
appellant would have the opportunity to attach such fair 
and equitable conditions. 


n. 

Sykes* Failure to Answer Appellee’s Letter Dated August 

7, 1941, is Immaterial. 

This point requires only brief comment. Having estab¬ 
lished under the preceding heading that Mr. Sykes pre¬ 
served his rights and that a valid and binding contract was 
created between him and the appellee, he was under no 
obligation to take any action with respect to subsequent 
communications received from the Bank. Slater could 
make and withdraw offers at will until the Bank unquali¬ 
fiedly accepted one, but such conduct could not affect the 
rights of Mr. Sykes once they w’ere established by his act¬ 
ing diligently and properly with respect to the Bank’s letter 
of notification dated July 23, 1941. That resulted in a con¬ 
tract between him and the Bank and nothing done there¬ 
after with respect to the Slater offer could detract from it. 
The fact that Slater increased his offer substantially, al¬ 
luded to by Judge Adkins at the conclusion of his Memo¬ 
randum, is wholly irrelevant and immaterial. 

III. 

There is a Sufficient, Binding Contract Between the Defen¬ 
dant Sykes and the Appellant. 

Judge Adkins did not pass upon this question, his first 
Conclusion of Law stating: 

“As between plaintiff James McD. Shea and defen¬ 
dant Eugene E. Sykes their rights with respect to the 
proposed purchase and sale of the property in question 
are governed by the written contracts described in the 
second paragraph of Item Nine of the findings of fact 
herein.” (Appellant’s App. 68) 
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Anticipating that the appellee will argue that even though 
this Court might disagree with Judge Adkins in respect of 
the questions decided by him, there should be no reversal 
of this case if its contentions upon the instant point are cor¬ 
rect, the appellant will undertake to show that by the con¬ 
tracts between Mr. Sykes and him, Mr. Sykes sold the prop¬ 
erty to the appellant, and when the Sykes’ letter and de¬ 
posit were delivered to the Bank, Mr. Sykes acquired the 
equitable title to the property and automatically these con¬ 
tracts made appellant the equitable owner. 

In the trial Court, the appellee made the contention that 
the agreement between Mr. Sykes and appellant was not a 
contract of resale, but one by which Mr. Sykes agreed to 
resell to appellant at the time of acquisition of the property 
from the Bank. The following quotation, taken from ap¬ 
pellee’s memorandum filed below in support of its motion 
for summary judgment, but not included in this record, 
summarizes its position in this connection: 

“This contract, then, was merely that when, as, and 
if Sykes should make a contract to purchase from the 
Bank-Trustee he then would sell to Shea his rights 
under that contract, and when, as, and if Sykes should 
acquire the property he then would re-sell it to Shea.” 

This conclusion is predicated upon appellee’s interpreta¬ 
tion of the agreement between Mr. Sykes and appellant to 
the effect that the contract between Mr. Sykes and the Bank 
was referred to therein as one to be made in the future 
because of such language therein as “the contract which 
ivill be made.” The error into which appellee fell is demon¬ 
strated by the following quotation from appellee’s memo¬ 
randum below: 

“The contract as to sale shows on its face that it is 
not a contract of sale and that Sykes was not consid¬ 
ered as having exercised his option right; and the un¬ 
disputed fact is that the letter which plaintiff contends 
constituted Sykes’ exercise of his option right was not 
delivered to or in any way disclosed to the Bank-Trus- 
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tee (the optionor) until July 29, 1941, whereas the two 
written contracts between Svkes and Shea are each 
dated July 28, 1941.” 

The undisputed fact is that Mr. Sykes’ letter to the Bank 
bore the same date as the two agreements with appellant, 
namely, July 28,1941, and appellant’s affidavit (Appellant’s 
App. 46), likewise wholly uncontroverted, established in this 
record that the exercise by the defendant Sykes of his right 
of first refusal, and the execution of the two agreements 
between them, were all part of a single transaction in which 
the defendant Sykes purchased the premises from the ap¬ 
pellee and agreed to resell the same to the appellant. This 
undisputed fact is corroborated by recitals in the second 
of the two agreements made between Mr. Sykes and appel¬ 
lant on July 28,1941, which recitals are quoted as follows: 

“Whereas, said Eugene E. Sykes has exercised his 
right under an option to purchase said premises, con¬ 
tained in said lease of October 30, 1937, and thereby 
will become the owner of said premises in due course; 
and 

“Whereas, said Eugene E. Sykes has entered into 
an agreement dated the 28th day of July, 1941, with 
Janies McD. Shea, whereby said Eugene E. Sykes re¬ 
sells said premises to said James McD. Shea upon the 
identical terms under which said premises were first ac¬ 
quired by reason of the exercise of said option, but 
subject to all existing leases and subleases of said prem¬ 
ises; * * # ” (Appellant’s App. 47-48) 

An analysis of the two agreements at this point should 
be helpful. By the first of them (Appellant’s App. 43-46), 
after recitals that Mr. Sykes was desirous of exercising his 
right under the option contained in his lease and purchasing 
the property, and that he was desirous of reselling it to the 
appellant simultaneously with his acquiring title thereto 
after having exercised his right to purchase under his op¬ 
tion, Mr. Sykes agreed to sell, and appellant to purchase, 
the property in question, it being provided therein that such 
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sale and purchase should take place simultaneously with 
the passing of the title to the premises to Mr. Sykes by rea¬ 
son of having exercised his option right, the other terms 
and conditions thereof to be identical with those which Mr. 
Sykes was required to comply with in the exercise of his 
option right. The contract further provided the same price 
for the property as in the aforementioned Slater offer, and 
also provided that such price should be paid by the appel¬ 
lant at the time of conveyance of the property by the Bank 
to the defendant Sykes. The contract further provided 
that appellant should deposit $5,000 with the defendant 
Sykes upon its execution, to be applied as part payment 
upon the total price; and Mr. Sykes covenanted that he 
would use this sum as a deposit with the appellee Bank. 
The appellant further agreed therein to pay the balance of 
the purchase price to the Bank for the account of the de¬ 
fendant Sykes at the time of conveyance from the Bank 
to Sykes. The defendant Sykes further thereby agreed, in 
consideration of the payment by appellant of (a) $5,000, 
and (b) of the balance of the total purchase price, and (c) of 
the execution of a simultaneous but separate agreement be¬ 
tween the parties regarding the disposition of existing 
leases upon said premises, to sell and transfer to the ap¬ 
pellant his (Sykes') interest in the contract to be made be¬ 
tween him and the Bank, and appellant agreed to keep and 
perform the covenants therein contained. The contract fur¬ 
ther provided for appellant to indemnify Mr. Sykes against 
all damages which the latter might suffer through any fail¬ 
ure of appellant to comply with any term of the contract 
between Sykes and the Bank. 

By the other of the two contracts (Appellant’s App. 47- 
49), the parties thereto, after reciting that the defendant 
Sykes had exercised his right to purchase the premises, and 
that he had entered into an agreement on the same day with 
the appellant, whereby he resold the premises to the appel¬ 
lant, agreed that for $4,500 to be paid by the appellant upon 
the date of conveyance, the defendant Sykes would assign to 
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the appellant his lease of the premises and his sublease 
with the Government. 

It will be seen that, in the very nature of things, the ar¬ 
rangement betwen Mr. Sykes and appellant had to be pre¬ 
liminary to the exercise of Mr. Sykes’ option, and there is 
nothing adversely significant in the fact that the drafts¬ 
man employed the words “contract which will be made” in 
referring to the exercise by Mr. Sykes of his option right. 
Of course, he could just as easily have said “the contract 
which is being made simultaneously herewith,” as was the 
fact. There can be no doubt from this record that that is 
precisely what the parties intended. Paragraph six of the 
first of these two agreements makes it plain that these two 
transactions are interwoven and part of a single incident. 

Appellant has never been able to understand the im¬ 
portance of the distinction which appellee’s counsel have en¬ 
deavored to make in asserting that the agreement between 
him and Mr. Sykes was not a contract of resale but one to 
resell some time in the future. It has been held proper for 
an optionee to make a contract to sell to a third party and 
thereafter exercise his option. See Solomon v. Shewitz, 185 
Mich, 620,152 N. W. 196; and compare, 27 R. C. L. 321, sec¬ 
tion 16. 

The memorandum of sale made between the parties is the 
logical one for them to have made under the circumstances. 
Naturally, Mr. Sykes did not want to assign his option right 
to appellant because of the risk that such an assignment 
might be destructive of the right itself. He did agree to 
transfer his interest in the contract with the Bank. After 
all, for practical purposes this contract is the equivalent of 
an assignment for an assignee would be obliged to do just 
what w T as required of appellant. Under Mr. Sykes’ con¬ 
tract with the Bank the next move on his part was to pay 
to the Bank the difference between the total purchase price 
of $121,250 and the deposit of $5,000 which had already been 
made with appellant’s funds. Under the agreement be¬ 
tween Mr. Sykes and appellant, the latter was unequivocally 
obligated to pay this sum to the Bank for Mr. Sykes. More- 
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over if there was any other term or provision of the con¬ 
tract between Sykes and the Bank which Sykes was required 
to perform, the appellant agreed to perform it for him. 
These are the things, and the only things, which an assignee 
would have been obliged to do. It is true that the Bank’s 
conveyance would be to Mr. Sykes, while in the event of an 
assignment it would have been to his assignee, but this is 
a mere matter of detail, for Mr. Sykes agreed with the ap¬ 
pellant that the instant the title to the property was vested 
in him he vrould by deed vest it in appellant. 

There was nothing left for Mr. Sykes and the appellant to 
agree upon when the former should be vested with title. 
The plan of procedure had been completely worked out be¬ 
tween these two men and nothing remained to be done but 
the execution of a deed. It is submitted that in equity the 
appellant, by virtue of his agreements with Mr. Sykes, be¬ 
came the successor of Mr. Sykes with respect to the rights 
which the latter acquired under the simultaneous exercise 
of his right of first refusal, and for all intents and pur¬ 
poses the appellant is the equitable owner of the premises. 
See Lenman v. Jones, supra. 

It is submitted that the appellee is quibbling over words 
in endeavoring to make this point. It is obvious from a 
reading of the two contracts that the parties intended that 
Mr. Sykes was buying from the Bank and selling to the 
appellant. The agreements must be read as a whole and 
given a common sense interpretation, and the obvious ob¬ 
jectives of the parties should not be defeated by picking out, 
here and there, clauses which, standing and construed alone, 
might possibly tend to support the strained and unrealistic 
contentions of the appellee. 
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CONCLUSION. 

For the foregoing reasons, it is respectfully submitted, 
that the judgment below should be reversed, and the case 
remanded for final hearing in accordance with the Court’s 
opinion. 

Respectfully submitted, 

Roger J. Whiteford 
John J. Wilson 
Attorneys for Appellant. 
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I. 

PLEADINGS, DOCKET ENTRIES AND OTHER PAPERS 
DESIGNATED BY APPELLANT. 

4 Enclosed: Filed Aug. 9 1941 Charles E. Stewart, 

Clerk. 

In the District Court of the United States for the District 

of Columbia 

I Civil Action No. 12432 

James McD. Shea, Address: 1811 Columbia Rd., N. W., 
Washington, D. C., Plaintiff, 


vs. 

The Second National Bank of Washington (a banking 
corporation), Trustee under the Will of John Bowles, 
deceased, Address: 1331 G Street N. W., Washington, 
D. C., and Eugene E. Sykes, Address: Hamilton, Vir¬ 
ginia, Defendants. 

Complaint for Infunction, Receiver, Specific Performance, 
etc., With Reference to Real Estate Contracts. 

1. On October 30,1937, John J. Bowles, now deceased, was 
the owner of the premises known as 1701 Kalorama Road, 
N. W., Washington, D. C., being Lot 90 in Square 2566, and 
on said date, he executed a lease of said premises to the de¬ 
fendant Eugene E. Sykes for the term of nine (9) years 
and seven (7) months, commencing on the 1st day of May, 
1938, and ending on the 30th day of November, 1947, for 
certain rentals stipulated in said lease payable at the office 
of the H. L. Rust Company as the agent of the said lessor. 
Among other things, said lease provided as follows: 

“It is also understood and agreed that the party of the 
Second part shall have the first refusal to purchase the prop¬ 
erty, provided he exercises said privilege to do so within 
three days after the receipt of notice from the party of the 
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first part stating that a bona fide offer to purchase property 
has been made by another source acceptable to the party 
of the first part.” 

2. Thereafter, the said John J. Bowles died, and The 

Second National Bank of Washington, a banking 
2 corporation, as trustee under the will of the said 
John J. Bowles (hereinafter referred to as the Bank- 
Trustee), succeeded to his status both as owner of the said 
property and as lessor under said lease. 

3. That on the 1st day of September, 1938, the defendant, 
Eugene E. Sykes, with the consent of the lessor first had 
and obtained, subleased said premises to the United States 
of America for the term beginning September 1, 1938 and 
ending with June 30, 1939, said lease providing that it could 
be renewed from year to year, at an annual rental of Nine¬ 
teen Thousand, Two Hundred Sixty-Six Dollars and 
Eighty-Four Cents, ($19,266.84), but not beyond June 30, 
1942. Said lease has been so renewed, and the Government 
continues to occupy said premises and to pay the stipu¬ 
lated rental to the said defendant Sykes. 

4. That, on July 21, 1941, there was submitted to the 
said Bank-Trustee a sales contract for the purchase of said 
premises for the sum of One Hundred Twenty-One Thou¬ 
sand, Two Hundred Fifty Dollars, ($121,250.00), cash, ac¬ 
companied by a deposit in the sum of Five Thousand Dol¬ 
lars, ($5,000.00), on account thereof as earnest money. 

5. That prior to July 21, 1941, one John D. Mattingly, 
a broker working for J. Dallas Grady & Son, real estate 
brokers and agents in the District of Columbia, had inter¬ 
ested the plaintiff in the purchase of said premises, and 
had represented to the said plaintiff, as the fact was, that 
J. Dallas Grady & Son had been granted by the said Bank- 
Trustee the exclusive agency for the sale of said premises; 
and the plaintiff submitted, through the said Mattingly, 
an offer for the purchase of said property, which offer, 
however, was less than the one referred to in the preceding 
paragraph and w r as rejected by the said Bank-Trustee. 
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6. That, on July 23, 1941, the said Bank-Trustee wrote 
the defendant Sykes as follows, which letter, however, was 
not received until July 26, 1941: 

“In a certain agreement of lease dated the 30th day of 
October, 1937, between the late John J. Bowles as 
3 party of the first part and yourself as party of the 
second part, covering premises known as 1701 
Kalorama Road, N. W., Washington, D. C., being lot 90, 
square 2566, the following provision is contained. 

‘It is also understood and agreed that the party of the 
second part shall have the first refusal to purchase the 
property, provided he exercises said privilege to do so 
within three days after the receipt of notice from the party 
of the first part stating that a bona fide offer to purchase 
property has been made by another source acceptable to 
the party of the first part.’ 

The undersigned, The Second National Bank of Wash¬ 
ington, as Trustee under the Will of the said John J. 
Bowles, deceased, is the owner of the said property and 
has succeeded to the rights and duties of the party of the 
first part under said lease. 

Accordingly, you are hereby notified that a bona fide 
offer to purchase said property has been made by another 
source acceptable to the undersigned as party of the first 
part. The amount of said offer is $121,250.00, all cash at 
the date of conveyance, which is to be made within 30 days 
from the date of acceptance of the offer or as soon there¬ 
after as a report on the title can be secured if promptly 
ordered. A deposit of $5,000.00 has been received by the 
undersigned with the said offer and a similar deposit will 
be required by you to accompany your acceptance, if you 
decide to exercise your ‘first refusal to purchase the prop¬ 
erty ’ at said price and on said terms. 

As stated in the quoted provision of the lease, you must 
exercise your privilege, if at all, within three days after 
the receipt of this notice.” 

7. That thereupon the said Mattingly suggested to the 
said plaintiff that the said Sykes might be interested, for 
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a consideration, in the exercise of his privilege of “first 
refusal’’ under his said lease, and, after negotiations look¬ 
ing to this end, it was agreed on July 28, 1941, that the 
defendant Sykes would exercise said privilege and resell 
said premises simultaneously with his purchase to the said 
plaintiff, and assign his rights under his contract of pur¬ 
chase to the plaintiff, in consideration of which the plaintiff 
agreed to pay to the defendant Sykes as deposit money 
the sum of Five Thousand Dollars, ($5,000.00), and pur¬ 
chase said property upon the identical terms and conditions 
of Sykes’ contract with the Bank-Trustee, and the defend¬ 
ant Sykes agreed to use said Five Thousand Dollars, 

4 ($5,000.00), as a deposit under the proposed contract 

with the said Bank-Trustee, and the plaintiff further 
agreed to pay the said defendant Sykes the sum of Four 
Thousand, Five Hundred Dollars, ($4,500.00), for Five 
Hundred Dollars, ($500.00), of which the said Mattingly 
agreed to reimburse the plaintiff out of his personal share 
of the broker’s commission. 

8. That on July 28, 1941, the defendant Sykes, through 
his attorney, requested the Bank-Trustee to exhibit to him 
the contract referred to in its aforesaid letter of July 23rd, | 
1941, and the Bank-Trustee’s counsel, in partial compliance 
therewith, but after an earlier complete refusal, exhibited 

a contract on the face of which was concealed from the 
view of Sykes’ attorney the names of the purchaser and of 
the broker or brokers to be paid the full sales commission 
which the Bank-Trustee as seller agreed to pay. The de¬ 
fendant Sykes understood, as alleged above, that J. Dallas 
Grady & Son were the exclusive agents for the sale of said 
property. 

9. That thereafter on July 28, 1941, the said defendant I 
Sykes exercised his said privilege of “first refusal” and 

so notified the Bank-Trustee by letter, at the same time 
depositing the sum of Five Thousand Dollars, ($5,000.00), 
as earnest money. His letter is as follows: 

“Receipt is acknowledged of your letter of July 23, 1941, 
delivered to me at 9:45 a. m. on Saturday, July 26, 1941, 
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relative to premises known as 1701 Kalorama Road, N. W., 
Washington, D. C. 

I, the undersigned, hereby give notice to the Second 
National Bank, Trustee under the Will of the late J. J. 
Bowles, that I elect to exercise my right of first refusal 
contained in an agreement of lease dated the 30th day of 
October, 1937, and made between said J. J. Bowles, de¬ 
ceased, as party of the first part, and myself as party of 
the second part, and purchase the premises demised to me 
by said lease agreement. 

Herewith is a deposit of Five Thousand Dollars 
($5,000.00), in form of a cashier’s check of the Hamilton 
National Bank, Washington, D. C. Out of the purchase 
price, a commission in the amount of Three Thousand 
Seven Hundred Thirty-seven Dollars and Fifty Cents 
($3,737.50) shall be payable to the real estate office of J. 

Dallas Grady and Son, in which John D. Mattingly 
5 is a salesman. 

This letter is being delivered to you, by hand, 
through Mr. Crenshaw, my attorney, prior to three days 
after the receipt of this notice by me.” 

10. That on July 29, 1941, the Bank-Trustee, purporting 
to act pursuant to its letter of July 23,1941, and the defend¬ 
ant Sykes’ reply of July 28, 1941, and representing to act 
in accordance with the offer referred to in the fourth para¬ 
graph above, by letter requested the defendant Sykes to 
execute a formal contract according to a draft which it en¬ 
closed. That no formal contract was required between the 
parties as Sykes’ exercise of the privilege contained in 
his said lease within the prescribed time was full and com¬ 
plete compliance with the provisions of said privilege 
clause. Said draft contained the following provision as to 
rent commissions: 

“(If as a result of acceptance of this offer and convey¬ 
ance in accordance therewith said lease is eliminated pur¬ 
chaser agrees to pay said commission of 3% to H. L. Rust 
Co., the same as if the lease remained throughout its 
term.)” 
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That the above quoted sentence was not in the offer re¬ 
ferred to in paragraph four hereof; and the defendant, 
Bank-Trustee had no right to insist upon Sykes’ agreeing 
thereto. 

11. That the said Sykes has properly refused to sign the 
contract tendered it by the said Bank-Trustee, and the said 
Bank-Trustee has taken the position that there is no bind¬ 
ing agreement between them and refuses to perform the 
agreement aforesaid, and has returned or offered to return 
‘the said deposit of Five Thousand Dollars, ($5,000.00), to 
the said Sykes. 

12. That the said Bank-Trustee is contemplating selling 
said property to someone else in violation of its said agree¬ 
ment with the said Sykes. 

13. This plaintiff is advised and believes and therefore 
avers that said Sykes has legally exercised his option 

6 of “first refusal” and that there is a binding and 
enforceable contract between the said Sykes and the 
said Bank-Trustee for the sale of said property; that the 
plaintiff is the equitable owner of the property by reason 
of the agreements aforesaid and the refusal of the Bank- 
Trustee to sell said property to the said Sykes seriously 
and adversely affects his interests and right; that he has 
requested the said Sykes to enforce his said contract by 
becoming a plaintiff herein but the said Sykes refuses to 
do so; and that the only way that this plaintiff’s rights can 
be fully protected is by bringing this suit in his own name. 

14. Plaintiff tenders himself ready and willing to per¬ 
form every act required of him in the premises; and is in¬ 
formed and believes and therefore avers that the said Sykes 
is ready and willing to do and perform every act reason¬ 
ably and legally required of him pursuant to his said letter 
of July 28, 1941. 

WHEREFORE, the plaintiff prays: 

1. That appropriate process may issue out of this Honor¬ 
able Court against the respective defendants. 

2. That the defendant Bank-Trustee may be enjoined, 
both temporarily and permanently, from soliciting or ac- 
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cepting any other offer for the purchase of said property. 

3. That the defendant Sykes may be enjoined, both tem¬ 
porarily and permanently, from paying any further rent 
for said premises to anyone. 

4. That a receiver may be appointed to collect the rents 
hereafter due and payable by the United States Govern¬ 
ment by virtue of its said sublease, and that such rents may 
be ordered turned over to the plaintiff as the true owner 
of said property. 

5. That the defendants, Bank-Trustee and Sykes, may be 
compelled specifically to perform their respective contracts 

to the end that the plaintiff may become both the 

7 legal and the equitable owner of said property. 

6. In the alternative, that the Court shall allow 
the plaintiff such damages against the defendant Bank- 
Trustee, as he has suffered in the premises. 

7. And for such other and further relief as to the Court 
may seem proper. 

WHITEFORD, HART & CARMODY 

By JOHN J. WILSON 

Attorneys for Plaintiff 
Address: 815 Fifteenth St., N. W. 

Washington, D. C. 

8 Answer of Eugene E. Sykes to Complaint for 

Injunction, Etc. 

Now comes the defendant, Eugene E. Sykes, by his at¬ 
torneys as below’ named and respectfully shows as follows: 

1, 2, and 3. This defendant admits the allegations con¬ 
tained in said paragraphs. 

4. This defendant states that he does not have any per¬ 
sonal information as to the date the contract referred to in 
paragraph 4 of the complaint was submitted to the defen¬ 
dant bank but is advised by said bank that the offer w’as 
submitted on or about July 21, 1941. 

5. This defendant does not have personal information of 
the facts alleged in paragraph 5 but this defendant was ad- 
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vised by the said John D. Mattingly that J. Dallas Grady 
& Son had secured an exclusive agency for the sale of prem¬ 
ises 1701 Kalorama Road, N. W., Washington, D. C. 

6 . This defendant admits that the bank did write to him 
a letter bearing date of July 23, 1941, which was received 
by this defendant on July 26, 1941, and that the letter reads 
as set out in said paragraph 6 . This defendant was not then 
given any information as to the name of the purchaser or 
as to the name of the agent, if any, making the sale. 
9 7. In answer to jjaragraph 7 this defendant states 

that the said Mattingly did see this defendant and 
did advise that he had a client, to wit, one James McD. 
Shea, who was interested in purchasing premises 1701 Kalo¬ 
rama Road, N. W., Washington, D. C.; that the said Mat¬ 
tingly did bring this defendant and the plaintiff together 
and as a result thereof this defendant and said plaintiff did 
enter into an agreement as set out in said paragraph 7. 

S. This defendant admits the facts set out in said para¬ 
graph 8 but states that a further and more full statement 
should be made with respect to the question of agency, that 
is to say, this defendant was advised by the said Mattingly 
that J. Dallas Grady & Son did have the exclusive agency 
for the sale of said property; that this defendant was ad¬ 
vised by another source that H. L. Rust Co., the agent which 
negotiated the lease agreement between him and said J. J. 
Bowles, was acting as agent in connection with the other 
offer which the bank had received and which was satisfac¬ 
tory to the bank, subject to the right of “first refusal” of 
this defendant. This defendant further states that on, to 
wit, July 31,1941, Mr. David Colladay, one of the attorneys 
for the defendant bank, at the request of his counsel, did 
advise him that the contract, which the bank had, provided 
for a joint commission to the H. L. Rust Co. and to J. Dal¬ 
las Grady & Son. 

9. This defendant admits the allegations contained in 
paragraph 9 of the complaint. 
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10. This defendant admits the allegations contained in 
paragraph 10 and states that in addition to the clause 
quoted by the plaintiff the said form of contract further 
provided 

i The seller agrees to pay to J. Dallas Grady & Son and 
i H. L. Rust Co., to be equally divided between them, the reg¬ 
ular rate of commission fixed by the Washington Real Es¬ 
tate Board amounting to $3,737.50, and the Title Company 
I through which settlement is made is hereby authorized and 
directed to make deduction of the aforesaid commissions 
i from the proceeds of the sale and to make payment thereof 
to said agent.” 

10 11. In answer to paragraph 11 this defendant states 

that the letter which he wrote to The Second National 
i Bank of Washington exercising his right of “first refusal” 
was approved in substance and in form by the plaintiff, 
James McD. Shea and by the real estate firm of J. Dallas 
Grady & Son. This defendant further states that upon 
the receipt of the letter from the Second National Bank 
dated July 29, in which the form of contract was enclosed, 
he notified the plaintiff and J. Dallas Grady & Son of the 
receipt of said letter and of the form of contract. That 
by the agreement between him and the said plaintiff, the 
plaintiff agreed to assume, keep and perform his (defendant 
Sykes’) agreements to purchase said property; this de¬ 
fendant further states that said plaintiff never authorized 
or requested him to submit any further offers to the said 
bank or to sign any agreement other than the letter re¬ 
ferred to in paragraph 9 of the complaint. 

12. This defendant is advised that the bank-trustee has 
entered into a contract for the sale of said property. This 
defendant suggests that the party to said contract and the 
agent which negotiated said contract are proper parties, if 
not indispensable, and that they should be made parties to 
this suit. 

13. In answer to paragraph 13 this defendant states that 
he has refused to bring suit against The Second National 




11 


Bank in this matter. The other allegations contained in this 
paragraph are conclusions of law and this defendant is ad¬ 
vised that said allegations need not be answered. 

14. This defendant, in answer to paragraph 14, states that 
the allegations contained therein are conclusions and that 
there is no necessity to answer to the same. 

In further answer to the complaint this defendant states 
that he performed all of the obligations imposed upon him 
by reason of his contract with the plaintiff. He further 
states that upon the receipt of the letter of July 29, 1941 
from The Second National Bank, in which the form 
11 of contract was enclosed, that he advised the plain¬ 
tiff, through their respective attorneys, of that fact 
and suggested and urged the plaintiff, if he was further 
interested in the property, to forthwith authorize him to 
make a reply to said letter and to said contract; that he 
urged the said plaintiff, through their respective attorneys, 
if he w’ere interested in the property, to authorize him to 
make an offer to purchase said property at and for the sum 
of One Hundred Twenty-one Thousand Two Hundred Fifty 
Dollars ($121,250.00) in the exact form of contract sub¬ 
mitted by The Second National Bank with two exceptions, 
namely by eliminating (1) the provision to pay a commis¬ 
sion of Three per cent (3%) for the rental of said property 
to the same extent as though the lease remained throughout 
its term and (2) the clause providing for a sales commis¬ 
sion. 

The said plaintiff did not authorize this defendant to 
make said offer or any further offer whatsoever. 

This defendant further states that he is advised that the 
offer which the bank states it has now accepted was made 
through the H. L. Rust Co. as agent, and it provides for a 
full commission to the H. L. Rust Co. and that he is fur¬ 
ther advised that the offer which the bank had accepted, sub¬ 
ject to the “first refusal” of this defendant, was likewise 
submitted through the H. L. Rust Co. 

This defendant states that he should not be enjoined from 
paying any further rent unless full protection is provided 
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so that the failure on his part to pay rent will not act as a 
forfeiture of his lease and this defendant further states 
that a receiver should not be appointed to collect the rents 
hereafter due and payable by the United States Govern¬ 
ment but that these rents should be paid to him; this defen¬ 
dant further states that if a receiver is appointed to collect 
the rents from the United States Government that 

12 this will be unfair to him, will work a great hardship 
and might result in making it impossible for him to 

pay the rent provided for under his lease, as no other in¬ 
come accrues to him from the property. 

In further answer this defendant states that he is willing 
to perform his contract, insofar as it is possible for him to 
do; that by his agreement with the plaintiff it was under¬ 
stood and agreed that there was no obligation upon him to 
convey the property to the plaintiff unless he was able to 
purchase the property upon the terms and conditions which 
he offered, which terms and conditions the said plaintiff 
requested him to include in his offer to purchase the prop¬ 
erty; that the said plaintiff never requested or authorized 
this defendant to purchase the property upon any other 
terms, and that up to the present this defendant has been 
unable to purchase the property upon the said terms and 
conditions. 

FRANCIS W. HILL, JR. 
AUGUSTUS P. CRENSHAW, III 
Woodward Building 
Washington, D. C. 

Attorneys for defendant, Eugene E. Sykes. 

13 Affidavit {which accompanied the Bank's 

motion to dismiss, etc.) 

District of Columbia, ss: 

John A. Reilly, being first duly sworn, upon oath deposes 
and says: 

I am President of The Second National Bank of Wash¬ 
ington, a banking corporation, with trust powers, organ- 
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ized under the national banking laws of the United States 
and doing business and having its principal office and place 
of business in the District of Columbia, which Bank is 
trustee under the will of John J. Bowles, deceased, and is 
the party defendant so named in the above captioned 
action. 

Among the provisions of the will of the said decedent 
-was the following: 

“Upon the death of my wife, or in the event that she pre¬ 
deceases me, then as promptly as may be after the adminis¬ 
tration of my estate and the transfer thereof to my Trustee, 
I desire my Trustee to commence the orderly liquidation 
thereof, being guided therein by my desire and intention 
hereby expressed that the assets comprising the 
14 same are not to be sacrificed solely in the interests 
of a quick settlement but such time shall be taken 
as my Trustee may deem necessary and desirable, and upon 
complete liquidation, or earlier if in the judgment of my 
Trustee a partial distribution is desirable, the net trust 
estate is to be divided * * * # ” 

The said Bank as trustee as aforesaid has for many months 
been engaged in liquidating the estate in accordance with 
the decedent’s will, having due regard for the above quoted 
provision, and the trustee is continuing so to liquidate. 
One of the properties in the estate is that involved herein, 
Lot 90 in Square 2566, in the District of Columbia, which is 
improved by a large garage building known and designated 
as 1701 Kalorama Road, N. W., the land and improvements 
having been appraised recently by reliable appraisers at 
$125,000.00. 

On June 4, 1941, the said Bank-Trustee authorized J. 
Dallas Grady & Son (the late J. Dallas Grady, who subse¬ 
quently died on July 24, 1941, being the senior member 
thereof), to procure, if possible, offers of purchase for all 
remaining real properties in the Bowles Estate and granted 
the exclusive right to offer and advertise for sale all of the 
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said properties for a period of 60 days from June 4, 1941, 
and submit any offer or offers obtained. 

Thereafter, certain offers to purchase the above men¬ 
tioned property were received and submitted by Mr. Grady 
to the Bank-Trustee, among them an offer in the name of 
James McD. Shea signed by J. Dallas Grady & Son, Agent, 
by John D. Mattingly, dated July 11, 1941 (the said Mat¬ 
tingly being a salesman of the firm of J. Dallas Grady & 
Son), to purchase the said property for $115,000.00 cash, 
of which $1,000.00 cash was offered as deposit, subject to 
an existing tenancy under lease dated October 30, 1937, ex¬ 
piring November 30,1947, between the decedent and Eugene 
E. Sykes. None of the offers received was consid- 
15 ered sufficient in amount to be acceptable until, on or 
about July 21,1941, there was submitted to the Bank- 
Trustee, through H. L. Rust Company, an offer dated July 
21,1941, signed by Thomas G. Slater as purchaser, to pur¬ 
chase the said property for $121,250.00 cash, of which 
$5,000.00 in the form of certified check "was submitted as a 
deposit. Photostatic copies of the said offer and check are 
hereto annexed and made a part hereof. The said Slater 
offer was made subject to the aforementioned lease to 
Eugene E. Sykes but included provision that, for collecting 
rents as provided in the said lease, the H. L. Rust Company 
should receive 3% of rents collected, and it also included 
provision for the regular sales commission in the amount 
of $3,737.50 to be equally divided between J. Dallas Grady 
and H. L. Rust Company. 

Promptly upon receipt of the said Slater offer the Bank- 
Trustee notified H. L. Rust Company that the provision for 
divided commission on the sale was in conflict with the 
exclusive right which had been given to Grady & Son; 
thereupon H. L. Rust Company invited return of the offer, 
saying that if the divided commission could not be included 
the offer could be resubmitted after expiration of the exclu¬ 
sive right conferred upon Mr. Grady. 

J. Dallas Grady was at that time gravely ill, having just 
been stricken with the illness which resulted almost imme- 
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diately in his death, and so the Bank-Trustee communicated 
with Dallas M. Grady, his son and business partner in the 
firm of J. Dallas Grady & Son, and notified him of the fore¬ 
going situation. As a result, Dallas M. Grady, as a member 
of the firm as aforesaid, on July 23, 1941, authorized in 
writing, under the aforementioned exclusive agency, the 
acceptance of the said Slater offer and payment of sales 
commission in accordance therewith. Thereupon, on 
16 the same day the Bank-Trustee notified H. L. Rust 
Company that the said Slater offer was accepted, 
subject to compliance by the Bank-Trustee with that provi¬ 
sion of the lease of the said property which is in the follow¬ 
ing words: 

“It is also understood and agreed that the party of the 
second part shall have the first refusal to purchase the 
property, provided he exercises said privilege to do so 
within three days after the receipt of notice from the party 
of the first part stating that a bona fide offer to purchase 
property has been made by another source acceptable to 
the party of the first part.” 

And on the same day, July 23, 1941, the Bank-Trustee 
prepared a letter of notice to Eugene E. Sykes, lessee of 
the said property, directed to his home address, Hamilton, 
Virginia, giving him notice of receipt of the said offer, pur¬ 
suant to the above quoted provision of his lease of the said 
property. A copy of the said letter is hereto annexed and 
made a part hereof. Transmittal of the said letter was 
deferred, however, upon receipt of information that Mr. 
Sykes would come to Washington the following day and 
accept the same and -would waive any right he might have 
to purchase the property under the provisions of the lease. 
Within a day or two thereafter, however, the Bank-Trustee 
was informed that, although Mr. Sykes had come to Wash¬ 
ington, he had not volunteered to accept the said notice 
and waive his rights, but, on the contrary, had asked a rep¬ 
resentative of the H. L. Rust Company what was in it for 
him. Promptly thereafter, the Bank-Trustee sent the said 
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notice by messenger to Hamilton, Virginia, where it was 
delivered to Mr. Sykes on Saturday, July 26, 1941, at 
9:45 A. M. 

On Monday, July 28, 1941, Mr. Sykes, through his at¬ 
torney, called upon the Bank-Trustee to exhibit to 

17 him the offer of which he had been given notice. 
The Bank-Trustee declined to furnish further infor¬ 
mation until Mr. Sykes should first post $5,000.00, corre¬ 
sponding to the deposit already in hand, and signify willing¬ 
ness to purchase as to the terms stated in the Bank-Trus¬ 
tee’s aforementioned letter of notice. Late in the day, how¬ 
ever, after the demand had been renewed by Mr. Sykes’s 
attorney, who was accompanied by an attorney represent¬ 
ing J. Dallas Grady & Son, the said offer of Thomas G. 
Slater was exhibited to them, with the exception of the 
names of the prospective purchaser, the parties to receive 
the commission, and the firm name of the H. L. Rust Com¬ 
pany appearing at the head of the offer and in the body 
thereof as broker. A photostatic copy of the said offer as 
so exhibited is hereto annexed and made a part hereof. 

The following morning, Tuesday, July 29, 1941, Mr. 
Sykes by his attorney, delivered to the Bank-Trustee his let¬ 
ter dated at Hamilton, Virginia, July 28, 1941, a photo¬ 
static copy of which is hereto annexed and made a part 
hereof, purporting to exercise his “right of first refusal” 
to purchase the said property under the aforementioned 
lease, and accompanied the same by cashier’s check for 
$5,000.00 as referred to therein. The said letter of Mr. 
Sykes made no reference whatever to the terms of the offer 
which had the day before been exhibited as aforesaid. It 
contained, however, express provision that the sales com¬ 
mission was to be paid “to the real estate office of J. Dallas 
Grady and Son, in which John D. Mattingly is a sales¬ 
man.” 

18 On the same date, July 29, 1941, the Bank Trustee 
wrote to Mr. Sykes at his home address aforemen¬ 
tioned, acknowledging receipt of his letter last aforemen¬ 
tioned and submitting, to be executed by him and promptly 
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returned to the Bank Trustee, formal contract to purchase 
the said property. Copies of the said letter dated July 29, 
1941 and of the said contract are hereto annexed and made 
a part hereof. Copies thereof were also delivered by mes¬ 
senger to Mr. Sykes’ Attorney on July 29,1941. The origi¬ 
nals were received by Mr. Sykes July 31, 1941 at 9:35 A. M. 
Mr. Sykes has never responded thereto. 

On July 31, 1941, nothing having been heard from Mr. 
Sykes, and in view of the fact that J. Dallas Gradv had died, 
the Bank Trustee, through its Attorney, took the precau¬ 
tion of calling to the attention of Counsel for J. Dallas 
Grady & Son, the facts that his client had agreed to the split 
sales commission provided for in the aforementioned Slater 
offer and that his client’s exclusive right as to the selling 
of the property would expire with the 3rd day of August, 
1941. Out of this conversation developed arrangements for 
a conference of interested parties for the purpose of en¬ 
deavoring to settle differences, which conference was had 
the following day, August 1, 1941. The conference of Au¬ 
gust 1, 1941 was attended by representatives of the Bank 
Trustee, a representative of H. L. Rust Company, and Coun¬ 
sel for J. Dallas Grady and Son. Counsel for Mr. Svkes was 
invited but elected not to attend. The conference was abor¬ 
tive. The matters of relative rights of Mr. Slater and the 
Rust Company and of Mr. Sykes and Grady and Son 
19 and Mr. John D. Mattingly, including the matters of 
sales commissions and rent commissions on the prop¬ 
erty, were discussed; but no understanding or agreement 
was reached. 

On August 5, 1941, the H. L. Rust Company having kept 
in continual touch with the Bank Trustee since the date of 
submission of the aforementioned Slater offer, and having 
been inquiring as to developments and as to what action 
was being taken with respect to the said offer, the Bank 
Trustee, still having heard nothing further from Mr. Sykes, 
communicated through its Counsel with Mr. Sykes’ Attor¬ 
ney, and inquired what, if any further action Mr. Sykes 
intended taking, it being stated to Mr. Sykes’ Attorney that 
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the Bank Trustee must bring the matter to a conclusion. 
Mr. Sykes’ Attorney stated that he was not longer engaged 
actively in the handling of the matter but that he thought 
that Mr. John Wilson representing another interest, might 
be in touch with the Bank Trustee later in the day. There¬ 
upon, on the same day, the Bank Trustee through its Coun¬ 
sel, communicated with Mr. Wilson and ascertained from 
him that he was representing Mr. James McD. Shea. It 
being apparent that Mr. Shea was desirious of purchasing 
the said property in some manner through Mr. Sykes, the 
Bank Trustee through its Counsel informed Mr. Wilson 
that the matter of sale of the said property would be taken 
up in a Committee Meeting of the Bank Trustee the follow'- 
ing morning at 10:30 A. M. and that, if he had a proposal to 
make, it should be made before that time. The Bank Trus¬ 
tee also apprised the H. L. Rust Company at the same time, 
of the forthcoming Committee Meeting to consider the 
matter. 

In the aforementioned conversation between Counsel to 
the Bank Trustee and Mr. Wilson and in a conference the 
following morning (August 6, 1941), between the 
20 same persons there were discussed possible modifica¬ 
tions of the form of contract which had been sub¬ 
mitted to Mr. Sykes with the Bank Trustee’s letter dated 
July 29, 1941. 

As a result of the Committee Meeting on the morning of 
August 6,1941, the Bank Trustee allowed further time until 
2:00 P. M. on August 7,1941, within which Mr. Sykes might 
take further action to perfect his rights under the provision 
of his lease of the said property giving him the right of 
“first refusal” to purchase the same; and Mr. Wilson and 
the Rust Company were immediately notified of this ex¬ 
tension of time. 

The following morning, August 7, 1941, Mr. Wilson com¬ 
municated with Counsel to the Bank Trustee and inquired 
what would be the Bank’s attitude toward certain tentative 
arrangements he had in mind in modification of the afore¬ 
mentioned formal contract submitted to Mr. Sykes. 
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Immediately thereafter and still on the morning of August 
7,1941, H. L. Rust Company submitted to the Bank Trustee 
a letter from Thomas G. Slater directed to the Bank Trus¬ 
tee, dated August 7, 1941, stating that he was withdrawing 
his offer hereinbefore referred to for purchase of the said 
property for $121,250.00 cash and submitting a new offer, 
through H. L. Rust Company alone, for purchase of the said 
property foir $125,000.00 cash, supported by deposit of 
$25,000.00 in certified checks. There accompanied the said 
letter a contract to purchase on the terms stated therein, 
dated August 7, 1941, signed by Mr. Slater and a certified 
check in the sum of $20,000.00, which with his certified for 
check for $5,000.00 previously submitted with his 
21 earlier offer, aggregated the amount of the stated 
$25,000.00 deposit. Photostatic copies of the said let¬ 
ter and contract dated August 7, 1941 and of the said $20,- 
000.00 certified check are hereto annexed and made a part 
hereof. 

Immediately thereafter, and still on the morning of Au¬ 
gust 7, 1941, counsel to the Bank-Trustee communicated to 
Mr. Wilson the position of the Bank-Trustee on the two 
questions raised by him and then told him, also, of the new 
Slater offer, giving him the substance and the terms thereof 
and volunteering to furnish him photostatic copies as soon 
as available, which latter was done that afternoon. 

Thereafter, at 1:55 P. M. on August 7, 1941, counsel to 
the Bank-Trustee communicated with Mr. Wilson in re¬ 
sponse to the latter’s effort to call him at 1:30 P. M., and 
was told by Mr. Wilson that he had not had time to prepare 
any papers but that he had made certain arrangements, the 
substance of which he stated. Counsel to the Bank-Trustee 
stated that he would notify the latter. 

Immediately thereafter, the Bank-Trustee, having been 
notified of Mr. Wilson’s call last aforementioned, deter¬ 
mined, in a meeting of its Board of Directors, that Mr. 
Sykes had not met, within the time allowed, the require¬ 
ments of the Bank-Trustee and that the new offer of Thomas 
G. Slater to purchase the said property for $125,000.00 cash 
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should be accepted, subject to the rights of Mr. Sykes with 
respect thereto under the terms of his lease of the property. 
On the same day, August 7, 1941, the Bank-Trustee wrote 
Eugene E. Sykes at his home address, giving him notice of 
its determination, including notice of the new offer, and 
stating that his $5,000.00 deposit would be returned to him 
the following day. This letter was received by Mr. Sykes 
August 9,1941, at 8:35 A. M., a copy thereof is hereto 
22 annexed and made a part hereof. A copy of the said 
letter was mailed simultaneously to Mr. Wilson. 
No response to the said letter has been received from Mr. 
Sykes. 

On August S, 1941, the Bank-Trustee mailed to Mr. Sykes 
his $5,000.00 Cashier’s Check previously deposited with it 
and also wrote to Thomas G. Slater notifying him that his 
new offer dated August 7, 1941, was accepted, subject to 
the rights of Mr. Sykes with respect thereto under his lease 
of the property, a copy of the said letter to Mr. Slater is 
hereto annexed and made a part hereof. 

Thereafter, on the same day, August 8,1941, in telephone 
conference between Mr. Wilson and counsel to the Bank- 
Trustee, the former stated that it had not been his under¬ 
standing that written documents were required within the 
extended time allowed. 

The following day, August 9,1941, the instant action was 
filed and the Bank-Trustee served wfith process. 

The Bank-Trustee still holds the offer of Thomas G. 
Slater dated August 7, 1941, to purchase the said property 
for $125,000.00 cash and the deposit of $25,000.00 in support 
thereof in the form of two certified checks, one for $5,000.00 
and one for $20,000.00; but H. L. Bust Company, agent of 
Mr. Slater, has kept in touch with the Bank-Trustee and 
has repeatedly informed it that, while Mr. Slater is willing 
to leave the amount of his deposit tied up for a reasonable 
time for prompt disposition of this controversy, he is un¬ 
willing to allow it to remain for any protracted length of 
time. The Bank-Trustee, therefore, is fearful of losing at 
any time the said $25,000.00 deposit and the $125,- 
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23 000.00 offer which it supports, by reason of pendency 

of this proceeding. 

For the further information of the Court there is attached 
hereto a copy of Agreement dated July 28,1941, between the 
said Eugene E. Sykes and James McD. Shea. 

The greater portion of the foregoing facts are known to 
me, of my personal knowledge, to be true; and the remainder 
I am reliably informed of and verily believe to be true. 

JOHN A. REILLY 

Subscribed and sworn to before me this 29th day of Au¬ 
gust, 1941 

ELIZABETH M. KINTZ 

(Seal) Notary Public, D. C. 
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reason of any defect in the title. In case legal steps are necessary to perfect tho title, such action must be taken 
hy the seller promptly at his own expense, whereupon the time herein specified for full settlement by the parrhmn 
will thereby be extended for the period necessary for such prompt action. 
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to be adjusted to the date of th 
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or allowance made therefor at the time of transfer. 

K.xamination of title, tax certificate, conveyancing, notary fees and all recording charges, including those fee 
purchase money trust, if any, are to be at the coat of the purchaser; provided, however, that if upon examination 
the title should be found defective, the teller hereby agrees to pay the cost of the examination of the title and 
also to pai to the agent herein a commission hereinafter provided for just as though the talc had actually been 
consummated and all the terms of the contract complied with. 

Within thirty.->rr~~days from the date of acceptance hereof by the owner, or as t oo n thereafter as 

a report on the title can be secured if promptly ordered, the seller and purchaser are required and agree to make 
full settlement in accordance with the terras hereof. If the purchaser shall fail to do ao, the deposit herein p rov i ded 
for may be forfeited at the option of the seller, in which event the purchsser shall be relieved from fur ther 
liability hereunder, or instead of declaring said deposit forfeited the seller aaay avail hiaaself of all ethar legal 
or equitable rights which he may have under this contract. In the event of the forfeiture of the dapont, the 
seller should allow the agent one-hall thereof as a compensation for his services to bias. 
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of the purchase money, the deed ol conveyance for execution and such other papers as are required of either party 
by the terms of this contract shall be considered good and sufficient tender of performance of the terms hereof. 

Seiler agree* to execute the usual special warranty deed. Property is epM subject to an existing tenancy 
m follow*.: Lotuod to November 30, 1947 at , 1^00.00 per ^ month, runtrito 
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The risk of Iom or damage to said property by fire or other casualty until the deed of conveyance b r ocorded 
ia assumed by the seller. 

AH notice* of violation* of Municipal orders or requirement* noted or issued by any Department of the 
District of Columbia, or prosecutions in any of the court* of the Diatrict of Columbia on account thereof against 
or affecting the property at the date of the settlement of this contract shall be complied with by the seller and the 
property conveyed free thereof. Thia provision shall survive the delivery of the deed hereunder. 
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The principal* to this contract mutually agree that it shall be binding upon their respective heirs, executors, 
admi n i str a to r* or assigns. 

This contract, made in triplicate, when ratified by the seller contains the final and entire agreement between 
the parties hereto and they shall not be bound by any terms, conditions, statements or representations, oral or 
written, not herein contained. 
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We, the undersigned, hereby ratify, accept and Hie* to the above memorandum of sale and acknowledge it to 
be our contract. 
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26 Endorsed: Filed Aug 29 1941 Charles E. Stewart, 
Clerk 

The Second National Bank of Washington 
Washington, D. C. 

John A. Reilly, President July 23,1941. 

Reed 9:45 A. M. Saturday July 26 1941 Eugene E. Sykes. 

Mr. Eugene E. Sykes 
Delivered by Messenger 
Hamilton, Virginia 

Dear Sir: 

In a certain agreement of lease dated the 30th day of Oc¬ 
tober 1937 between the late John J. Bowles as party of the 
first part and yourself as party of the second part, cover¬ 
ing premises known as 1701 Kalorama Road, N. W., 
Washington, D. C. being lot 90, square 2566, the following 
provision is contained: 

“It is also understood and agreed that the party of the 
second part shall have the first refusal to purchase the prop¬ 
erty, provided he exercises said privilege to do so within 
three days after the receipt of notice from the party of the 
first part stating that a bona fide offer to purchase property 
has been made by another source acceptable to the party of 
the first part.” 

The undersigned, The Second National Bank of Wash¬ 
ington, as Trustee under the Will of the said John J. 
Bowles, Deceased, is the owner of the said property and has 
succeeded to the rights and duties of the party of the first 
part under said lease. 

Accordingly, you are hereby notified that a bona fide offer 
to purchase said property has been made by another source 
acceptable to the undersigned as party of the first part. The 
amount of said offer is $121,250.00, all cash at the date of 
conveyance, which is to be made within 30 days from the date 
of acceptance of the offer or as soon thereafter as a report 
on the title can be secured if promptly ordered. A deposit 
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of $5,000.00 has been received by the undersigned with the 
said offer and a similar deposit will be required by you to 
accompany your acceptance, if you decide to exercise your 
“first refusal to purchase the property” at said price and 
on said terms. 

As stated in the quoted provision of the lease, you must 
exercise your privilege, if at all, within three days after the 
receipt of this notice. 

Very truly yours, 

THE SECOND NATIONAL BANK OF 
WASHINGTON 
By JOHN A. REILLY 
President 
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in thr District of Columbia, upon the following terms of sale: 

One Hundred Twenty-one Thousand. Two 

Tnt..l price of property HmylredFAftyend WiOfr • • - •••. Dollars (>121,350.00 ) 

*1 be purchaser agrees to pay One. -Hundred- Teentip-OOe XboilMadwTwo Dollars 
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{$ 121,250♦OO) cash at the date of conveyance, of which sum this deposit shall be a part. 
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'I hr property is sold free of encumbrance except as aforesaid; title is to be good of record and in fact subject, 
however, to covenants, conditions and restrictions of record, if any; otherwise said deposit is to be returned and 
sale declared off at the option of the purchaser, unless the defects are of such character that they may readily b« 
remedied by legal action, but the seller and agent are hereby expressly released from all liability for damages by 
reason of any defect in the title. In case legal steps are necessary to perfect the title, such action must be taken 
by the seller promptly at his own expense, whereupon the time herein specified for full settlement by the purchasei 
w ill thereby be extended for the period necessary for such prompt action. 

Rents, taxes, water rent, i»BEMIWtofc—.THIIB^abWKMOOnoiB^gBDliOapOMfcWP—are 

to be adjusted to the date of the transfer. Taxes, general and special, are to be adjusted according to the certificate 
of taxes as issued by the Collector of Taxes of the District of Columbia, except that assessments for improvements 
completed prior to the date hereof, whether assessment therefor has been levied or not, shall be paid by the sellei 
<»r allowance made therefor at the time of transfer. 

Examination of title, tax certificate, conveyancing, notary fees and all recording charges, including those for 
purchase money trust, if any, are to be at the cost of the purchaser; provided, however, that if upon examination 
the title should be found defective, the seller hereby agrees to pay the cost of the examination of the title and 
also to pax Hi the agent herein a commission hereinafter provided for just as though the sale had actually been 
consummated and all the terms of the contract complied with. 

Within .. days from the date of acceptance hereof by the owner, or as soon thereafter as 

a report on the title can be secured if promptly ordered, the seller and purchaser are required and agree to make 
full settlement in accordance with the terms hereof. If the purchaser shall fail to do so, the deposit herein provided 
for may be forfeited at the option of the seller, in which event the purchaser shall be relieved from further 
liability hereunder, or instead of declaring said deposit forfeited the seller may avail himself of all other legal 
or equitable rights which he may have under this contract. In the event of the forfeiture of the drposit, the 
seller should allow the agent one-half thereof as a compensation for his services to him. 
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of the purchase money 1 , the deed of conveyance for execution and such other papers as are required of either party 
by the terms of this contract shall be considered good and sufficient tender of performance of the terms hereof. 


.Seller agrees to execute the usual special warranty deed. Property is sold subject to an existing tenancy 
as follows: N° VOffl b er 30# 1947 at |1£00«00 ;»r month, ronta to be colloctod 

.Go* .*9®* **loh swryioe At is to r«oelvt» yf, of rents collected* 


SaWae-ags*e*-»a-g*v«-p©s*es*«>fT'«t trmr of srtTkmeirri'tmtfSn'the'evetir h* shatt'fatt'So to do he shall become 
a that •after *- tenant by suff*r<mve of tW ptrreHaser and hereby waive* aR'-noriee to <jwt, as provided by the 

1 a w i-ol-tba-Diu etc Col Columbia^ 4-Str ilse^rta-ef-tf^-twoTesegomg^semeneefr.) 


The risk of loss or damage to said property by fire or other casualty until the deed of conveyance is recorded 
is assumed by the seller. 


All notices of violations of Municipal orders or requirements noted or issued by any Department of the 
District of Columbia, or prosecutions in any of the courts of the District of Columbia on account thereof against 
or affecting the property at the date of the settlement of this contract shall be complied with by the seller and the 
property conveyed free thereof. This 





rees to pay to.! 


jular rate of commission fixed by the Washington Real Estate Board amounting to 

$...£?*£!?*.?P., and the Title Company, or the Real Estate Office, through which settlement is made 

is hereby authorized and directed to make deduction of the aforesaid commission from the proceeds of the 

sale and to make payment thereof to the said agent. Entire deposit to be held by..."f®^1.9***1.. 


XirU#.1«©ft..lMKlftr...lill..<kf..JoJUk.Ji*..JBo*l*ja...’!'..*r...-r..—...T?..r!t....until settlement hereunder is made. 

(Nine of broker) 


The principals to this contract mutually agree that it shall be binding upon their respective heirs, executors, 
administrators or assigns. 

This contract, made in triplicate, when ratified by the seller contains the final and entire agreement between 
the parties hereto and they shall not be bound by any terms, conditions, statements or representations, oral or 
written, not herein contained. 


(Agent) 



Property is to be conveyed in the name of 
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29 Endorsed: Filed Aug 29 1941 Charles E. Stew¬ 
art, Clerk 

Hamilton, Virginia 
July 28,1941 

Second National Bank 
Washington, D. C. 


Attention: Mr. John A. Reilly, President 
Gentlemen: 

Receipt is acknowledged of your letter of July 23, 1941, 
delivered to me at 9:45 a. m. on Saturday, July 26, 1941, 
relative to premises known as 1701 Kalorama Road, N. W., 
Washington, D. C. 

I, the undersigned, hereby give notice to the Second Na¬ 
tional Bank, Trustee under the Will of the late J. J. Bowles, 
that I elect to exercise my right of first refusal contained in 
an agreement of lease dated the 30th day of October, 1937, 
and made between said J. J. Bowles, deceased, as party of 
the first part, and myself as party of the second part, and 
purchase the premises demised to me by said lease agree¬ 
ment. 

Herewith is deposit of Five Thousand Dollars ($5,000.00) 
in form of a cashier’s check of the Hamilton National Bank, 
Washington, D. C. Out of the purchase price, a commission 
in the amount of Three Thousand Seven Hundred Thirty- 
seven Dollars and Fifty Cents ($3,737.50) shall be payable 
to the real estate office of J. Dallas Grady and Son, in which 
John D. Mattingly is a salesman. 

This letter is being delivered to you, by hand, through 
Mr. Crenshaw, my attorney, prior to three days after the 
receipt of this notice by me. 

Very truly yours, 

EUGENE E. SYKES 
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30 The Second National Bank of Washington letterhead 

July 29th 1941 

Mr. Eugene E. Sykes 
Hamilton, Virginia 
Dear Sir: 

This letter acknowledges receipt today of your letter 
dated July 28, 1941, directed to Second National Bank, 
Washington, D. C., accompanied by Hamilton National 
Bank cashier’s check to the order of Second National Bank, 
Trustee, in the sum of $5,000.00, responding to our letter to 
you dated July 23, 1941 which, pursuant to the lease dated 
the 30th day of October, 1937 between the late John J. 
Bowles, as party of the first part, and yourself, as party of 
the second part, covering premises known as 1701 Kalo- 
rama Road, N. W., Washington, D. C., apprised you of a 
bona fide offer to purchase the said property made by an¬ 
other source acceptable to the undersigned. 

Your letter referred to above has today been considered 
by the Executive Committee of our Board of Directors and, 
pursuant to said consideration, there is submitted herewith, 
to be duly executed by you and promptly returned to us, 
formal contract in accordance with (1) our letter to you 
dated July 23, 1941, and (2) the offer referred to therein 
which, pursuant to demand in your behalf, was submitted 
to and examined in your behalf by your attorney, prelim¬ 
inary to your action thereon, and pursuant to (3) your said 
letter. 

Truly yours 

SECOND NATIONAL BANK OF WASHINGTON 
JOHN A. REILLY, 

President 

Return receipt, special delivery. 

(Postmark of) Washington, D. C. (Central Sta.) Regis¬ 
tered Jul 29 1941 

Receipt for Registered Article No. 628187 Registered at 
the Post Office indicated in the Postmark 

Fee paid 15 cents Class postage 1 
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Declared value N Surcharge paid, $.... 

Return Receipt fee 13 Spl. Del’y fee 10 

Delivery restricted to addressee: 

In person_, or order-, Fee paid- 

Accepting employee will place his initials in space indi¬ 
cating restricted delivery. 

Postmaster, per.(Mailing Office) 

The sender should write the name of the addressee on 
back hereof as an identification. Preserve and submit this 
receipt in case of inquiry or application for indemnity. 

Registry Fees and Indemnity.—Domestic registry fees 
range from 15 cents for indemnity not exceeding $5 up to 
$1 for indemnity not exceeding $1,000. The fee on domestic 
registered matter without intrinsic value and for which in¬ 
demnity is not paid is 15 cents. Consult postmaster as to 
the specific domestic registry fees and surcharges and as to 
the registry fees chargeable on registered parcel-post pack¬ 
ages for foreign countries. Fees on domestic registered 
C. 0. D. mail range from 25 cents to $1.20. Indemnity claims 
must be filed within one year (C. O. D. six months) from 
date of mailing. 

31 Washington, D. C., July 29,1941. 

Received from Eugene E. Sykes a deposit of Five Thou¬ 
sand Dollars ($5000.00) to be applied as part payment of 
the purchase of Lot 90 in Square 2566, containing 22,428 
square feet, with improvements thereon known as No. N. W. 
corner 17th Street & Kalorama Road, N. W., in the Dis¬ 
trict of Columbia, upon the following terms of sale: 

Total price of property One Hundred Twenty-one Thou¬ 
sand, Two Hundred Fifty and no/100 Dollars ($121,250.00). 

The purchaser agrees to pay One Hundred Twenty-one 
Thousand, Two Hundred Fifty Dollars ($121,250.00) cash 
at the date of conveyance, of which sum this deposit shall 
be a part. 

The property is sold free of encumbrance except as afore¬ 
said; title is to be good of record and in fact subject, how- 
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ever, to covenants, conditions and restrictions of record, 
if any; otherwise said deposit is to be returned and sale de¬ 
clared off at the option of the purchaser, unless the defects 
are of such character that they may readily be remedied by 
legal action, but the seller and agent are hereby expressly 
released from all liability for damages by reason of any de¬ 
fect in the title. In case legal steps are necessary to per¬ 
fect the title, such action must be taken by the seller 
promptly at his own expense, whereupon the time herein 
specified for full settlement by the purchaser will thereby 
be extended for the period necessary for such prompt action. 

Rents, taxes, water rent, are to be adjusted to the date 
of the transfer. Taxes, general and special, are to be ad¬ 
justed according to the certificate of taxes as issued by the 
Collector of Taxes of the District of Columbia, except that 
assessments for improvements completed prior to the date 
hereof, whether assessment therefor has been levied or not, 
shall be paid by the seller or allowance made there- 
32 for at the time of transfer. 

Examination of title, tax certificate, conveyancing, 
notary fees and all recording charges, including those for 
purchase money trust, if any, are to be at the cost of the 
purchaser; provided, however, that if upon examination 
the title should be found defective, the seller hereby agrees 
to pay the cost of the examination of the title and also to 
pay to the agent herein a commission hereinafter provided 
for just as though the sale had actually been consummated 
and all the terms of the contract complied with. 

Within thirty days from the date of acceptance hereof by 
the owner, or as soon thereafter as a report on the title can 
be secured if promptly ordered, the seller and purchaser are 
required and agree to make full settlement in accordance 
with the terms hereof. If the purchaser shall fail to do so, 
the deposit herein provided for may be forfeited at the 
option of the seller, in which event the purchaser shall be 
relieved from further liability hereunder, or instead of de¬ 
claring said deposit forfeited the seller may avail himself 
of all other legal or equitable rights which he may have 
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under this contract. In the event of the forfeiture of the 
deposit, the seller should allow the agent one-half thereof 
as a compensation for his services to him. 

Settlement is to be made at the office of the Title Com¬ 
pany searching the title and deposit with the Title Com¬ 
pany of the purchase money, the deed of conveyance for 
execution and such other papers as are required of either 
party by the terms of this contract shall be considered good 
and sufficient tender of performance of the terms hereof. 

Seller agrees to execute the usual special warranty 
33 deed. Property is sold subject to an existing tenancy 
as follows: Leased to November 30, 1947 at $1500.00 
per month, rents to be collected by H. L. Rust Co. for which 
service it is to receive 3% of rents collected. (If as a re¬ 
sult of acceptance of this offer and conveyance in accord¬ 
ance therewith said lease is eliminated purhaser agrees to 
pay said commission of 3 °/c. to H. L. Rust Co., the same as 
if the lease remained throughout its term.) 

The risk of loss or damage to said property by fire or 
other casualty until the deed of conveyance is recorded is 
assumed by the seller. 

All notices of violations of Municipal orders or require¬ 
ments noted or issued by any Department of the District of 
Columbia, or prosecutions in any of the courts of the Dis¬ 
trict of Columbia on account thereof against or affecting 
the property at the date of the settlement of this contract 
shall be complied with by the seller and the property con¬ 
veyed free thereof. This provision shall survive the de¬ 
livery of the deed hereunder. 

The seller agrees to pay to J. Dallas Grady & Son and 
H. L. Rust Co., to be equally divided between them, the 
regular rate of commission fixed by the Washington Real 
Estate Board amounting to $3737.50, and the Title Com¬ 
pany through which settlement is made is hereby authorized 
and directed to make deduction of the aforesaid commission 
from the proceeds of the sale and to make payment thereof 
to the said agent. Entire deposit to be held by Second Na- 
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tional Bank, Trustee under will of John J. Bowles, until 
settlement hereunder is made. 

The principals to this contract mutually agree that it 
shall be binding upon their respective heirs, executors, ad¬ 
ministrators or assigns. 

34 This contract, made in triplicate, when ratified by 
the seller contains the final and entire agreement be¬ 
tween the parties hereto and they shall not be bound by any 
terms, conditions, statements or representations, oral or 
written, not herein contained. 


Agent 

We, the undersigned, hereby ratify, accept and agree to 
the above memorandum of sale and acknowledge it to be 
our contract. 


Purchaser 

July .., 1941. 


Seller 

July .., 1941. 

Property is to be conveyed in the name of. 

35 Received 11:20 A. M. Aug. 7/41 EFC. 

Filed Aug. 23,1941, Charles J. Stewart Clerk. 

Washington, D. C., August 7, 1941 

Second National Bank, 

Trustee under Will of John J. Bowles, Dec’d., 

1333 G Street, N. W., 

Washington, D. C. 

Attn: Mr. E. F. Colladay, Trust Officer. 
Gentlemen: 

I withdraw the offer submitted by me through J. Dallas 
Grady and Son and H. L. Rust Company, for the purchase 
of Lot 90, Square 2566, premises 1701 Kalorama Road, 
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N. W., of $121,250.00 all cash, which was conditionally 
accepted by you by letter of July 23,1941, directed to H. L. 
Rust Company, subject to compliance by you with a certain 
provision contained in the lease on the premises. 

I submit herewith, through H. L. Rust Company alone, 
a new offer for the purchase of the property of $125,000.00, 
all cash, the contract provision that the usual Real Estate 
Board commission on the sale, $3850.00, shall be payable to 
H. L. Rust Company, supported by a deposit of $25,000.00, 
in the form of certified checks. 

Very truly yours, 

THOMAS G. SLATER. 
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with improvements thereon kn. wn as No..Itlt.. QW.9GT..X7^. .SfcPW.'l’. & .JUd^WEER .ROftdj, «^rrrT>r: 

in the District of Colombia, upon the following terms of sale: 

Total price of property <^..1**^..!^ ($...^^000^00 } 

The purchaser agrees to pay..0nO..BH0rtl*d..Il#!^1ir?4^YR..lJ>PS|#ft|)f|..rn^r^r^^r^rrr?rr , rrtr^ Dollars 


{$. 125+0Q(X»,QQ..) cash at the date of conveyance, of which sum this deposit shall be a part. 
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The- balance- of to to ( tsetwed by-OrtirTwr 

real estate, to be paid in monthly installments of. 

Dollars ($.), or *t the rate of.per cent per annum, 

each installmer^>d>«*-scrTf^^ applied, first to the payment of interest on the amount of principal remaining 
uo p afd r »*i3 : ^ » b alan g O'*h*v*of-wd i tod-«g-p»ne ip al. 

I m iomi in^4UdeW*-of-4#w«4wo--te~b»^iMuned^b}s-the-pai<is» seeursd-thereby. 

The property is «^ld free of encumbrance except as aforesaid; title is to be good of record and in fact subject, 
however, to covenants, conditions and restrictions of record, if any; otherwise said deposit is to be returned and 
sale declared off at the option of the purchaser, unless the defects are of such character that they may readily b< 
remedied by legal action, but the seller and agent are hereby expressly released from all liability for damages by 
reason of any defect in the title. In case legal steps are necessary to perfect tho title, such action must be taken 
by the seller promptly at his-own expense, whereupon the time herein specified for full settlement by the purchaser 
will thereby be extended for the period necessary for such prompt action. 

Rents, taxes, water rent, 1 HMI 1 MWWMHIE M*MTSTO r 
to be adjusted to the date of the transfer. Taxes, general and special, are to be adjusted according to the certificate 
of taxes as issued by the Collector of Taxes of the District of Columbia, except that assessments for improvements 
completed prior to the date hereof, whether assessment therefor has been levied or not, shall be paid by the seller 
or allowance made therefor at the time of transfer. 

Examination of title, tax certificate, conveyancing, notary fee* and all recording charges, including those for 
purchase money trust, if any. are to be at the cost of the purchaser; provided, however, that if upon examination 
the title should be found defective, the seller hereby agrees to pay the cost of the examination of the title and 
also to pay to the agent herein a commission hereinafter provided for just as though the sale had actually been 
consummated and all the terms of the contract complied with. 

Within .thirty. days from the date of acceptance hereof by the owner, or as soon thereafter* as 

a report on the title can be secured if promptly ordered, the seller and purchaser are required and agree to make 
full settlement in accordance with the terms hereof. If the purchaser shall fail to do so, the deposit herein provided 
for may be forfeited at the option of the seller, in which event the purchaser shall be relieved from further 
liability hereunder, or instead of declaring said deposit forfeited the seller may avail himself of all other legal 
or equitable rights which he may have under this contract. In the event of the forfeiture of the deposit, the 
seller should allow the agent one-half thereof as a compensatio n fnr h i s Services t o_hmb— 
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Settlement is to be made at the office of. Rust Cwnpapy 

(Name ol tinker) 

or at the Title Company searching the title, and deposit with the Title Company or with 

_______ H. L. Rust Costpeny 

I Name ol biolttr) 

of the purchase ntoney, the deed of conveyance for execution and such other paper* as are required of either paitv 
by the terms of this contract shall be considered good and sufficient tender of performance of the term* hercoi. 

Seller agrees to execute the usual special warranty deed. Property is sold subject to an existing tenancy 
a, follows:.k* 3 ®* 4 to Woveober 30, 1947 at $1500.00 per month, rents to be collected 

servioe It is to rcoelve J% of rents collected. 

S*4te» at^M^ivefauMNeiMt time of ♦ettlementi and in the event he shall fail so to do he shall beewm* 
and be thereafter a tenant by sufferance of the purchaser and hereby waives all notice to quit, as provided h\ tin 
JiVCS-aLtiisJAirtriceof Columbia. (Strike one of the two forepotnpsentences.) 

The risk of loss or damage to said property by fire or other casualty until the deed of conveyance is recorded 
is attmned by the seller. 

All notices of violations of Municipal orders or requirements noted or issued by any Department of thr 
District of Columbia, or prosecutions in any of the courts of the District of Columbia on account thereof against 
or affecting the property at the date of the settlement of this contract shall be complied wiih by the seller and the 
p opsrty conveyed free thereof. I his provision shall survive the delivery of the deed hereunJer. 

The seller agrees to pay to_ f 1 * Rufltr Company 

(Nan e cf broker) 

his agent, the tegular rate of commission fixed by tfie Washington Heal Kstate Ho.ud amounting to 

$...????.., and the 1 itle Company, or the Real Kstate Office, through which settlement is made 

is hereby authorized and directed to make deductiun of the aforesaid commission from the proceeds of the 

sale and to make payment thereof to the said agent. Entire deposit to be held by Second National Bank 


(N.ir.t ol broker) 


— ..-'.until settlement hereunder is made. 


The principals to this contract mutually agree that it shall be binding upon their respective heits, e.xecutois, 
administrators or assigns. 


This contract, made in triplicate, when ratified by the seller contains the final and entire agreement between 
the parties hereto and they shall not be bound by any terms, conditions, statements or representations, oral or 
written, not herein conteined. 


(Af.nl) 

We, the undersigned, hereby ratify, accept and agree to the above memorandum of sale and acknowledge it to 
be our contract. 



(Wife of Klkr) 


, 19 


00 
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Property is to be conveyed in the name of. 


go 
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38 August 7th, 1941 

Mr. Eugene E. Sykes 
Box No. 152 
Hamilton, Virginia 

Dear Sir: 

Referring again to the Agreement of Lease dated the 
30th day of October, 1937, between the late John J. Bowles, 
as party of the first part, and yourself, as party of the 
second part, covering premises known as 1701 Kalorama 
Road, Northwest, Washington, D. C., being Lot 90, Square 
2566, containing the following provision: 

“It is also understood and agreed that the party of the 
second part shall have the first refusal to purchase the 
property, provided he exercises said privilege to do so 
within three days after the receipt of notice from the party 
of the first part stating that a bona fide offer to purchase 
property has been made by another source acceptable to 
the party of the first part.” 

You not having complied within the time allowed therefor 
with the resolution (copy herewith enclosed) passed by the 
Trust Department Committee of the undersigned bank on 
August 6, 1941, the terms of which were communicated to 
Mr. John J. Wilson, acting in your behalf, by Mr. E. F. 
Colladay ’phoning from the Committee meeting; and the 
offer to purchase the above-described property, of which 
you were given notice in the letter of the undersigned 
trustee to you dated July 23,1941, having been withdrawn; 
and another offer by the same party having been made, you 
are hereby given notice thereof as follows: 
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39 8/7/41 

Mr. Eugene E. Sykes, 

Hamilton, Virginia. (page 2) 

A second bona tide offer to purchase said property has 
been made by Thomas G. Slater, acceptable to the under¬ 
signed as legal representative and successor party of the 
first part under said Lease. The amount thereof is $125,000, 
all cash at the date of conveyance; a deposit of $25,000 to 
be applied as part of the purchase price has been received 
by the undersigned with the offer, and a similar deposit by 
you will be required to accompany your acceptance, if you 
decide to exercise your “first refusal to purchase the prop¬ 
erty” at said price and on the terms of said offer. 

A photostatic copy of said offer is herewith enclosed. As 
stated in the quoted provision of the lease, you must exer¬ 
cise your “first refusal to purchase the property”, if at all, 
within three days after the receipt by you of this notice. 

1 The cashier’s check for $5,000, deposited with your letter 
of July 28, 1941, will be mailed to you tomorrow. This let¬ 
ter is being written after the bank’s vault, containing the 
check, was closed for the day. 

Very truly yours, 

THE SECOND NATIONAL BANK 
OF WASHINGTON 

By s/JOHN A. REILLY 

President under the Will of John 
J. Bowles , 

Return receipt, special delivery. 

(Postmark of) Washington, D. C. (Central Sta.) Regis¬ 
tered Aug 7 1941 

Receipt for Registered Article No. 629399 Registered at 
the Post Office indicated in the Postmark 

Fee paid 15 cents Class postage 14 

Declared value Surcharge paid, $. 

Return Receipt fee. Spl. Del’y fee. 







Delivery restricted to addressee: 

In person., or order. Fee paid. 

Accepting employee will place his initials in space indi¬ 
cating restricted delivery. 

Deliver to Address Only 

Postmaster, per. (Mailing Office) 

The sender should write the name of the addressee on 
back hereof as an identification. Preserve and submit this 
receipt in case of inquiry or application for indemnity. 

Registry Fees and Indemnity.—Domestic registry fees 
range from 15 cents for indemnity not exceeding $5 up to 
$1 for indemnity not exceeding $1,000. The fee on domestic 
registered matter without intrinsic value and for which in¬ 
demnity is not paid is 15 cents. Consult postmaster as to 
the specific domestic registry fees and surcharges and as to 
the registry fees chargeable on registered parcel-post pack¬ 
ages for foreign countries. Fees on domestic registered 
C. 0. D. mail range from 25 cents to $1.20. Indemnity claims 
must be filed within one year (C. O. D. six months) from 
date of mailing. 

RESOLVED that if Eugene E. Sykes signs the con- 
40 tract which was sent to him with letter of this Bank 
dated July 29, 1941, after eliminating therefrom the 
parenthetical clause in lines 4 and 8 inclusive on page 3 
thereof, and delivers the contract so signed to The Second 
National Bank of Washington at or before two o’clock P. M. 
August 7,1941, and he or someone in his behalf acceptable to 
the Bank indemnifies the Bank as Trustee against any claim 
by H. L. Rust Company for Commission on future rents 
from said property, the Trust Department Committee here¬ 
by recommends to the Board of Directors, or to the Execu¬ 
tive Committee if the Board be not in session, acceptance 
and signature by the Bank as Trustee under the Will of 
John J. Bowles, Deceased, of such contract with Eugene E. 
Sykes. 
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41 Washington, D. C., August 8, 1941 

Mr. Thomas G. Slater 
c/o H. L. Rust Company 
1001 - 15th Street, N. W. 

Washington, D. C. 

Dear Sir: 

1 Referring to your letter dated August 7, 1941, addressed 
to The Second National Bank, Trustee under W 7 ill of John 
J. Bowles, Deceased, delivered to the Bank on that day, 
this is to inform you that the offer submitted by you with 
said letter, being in the form of a sales contract dated 
August 7, 1941, signed by you as purchaser for the pur¬ 
chase of lot 90 in square 2566, known as N. W. corner 17th 
Street and Kalorama Road, N. W., in the District of Colum¬ 
bia, from the undersigned Bank as Trustee as aforesaid 
has, by vote of the Board of Directors of said Bank been 
accepted, subject to compliance by the undersigned with 
that provision of the lease referred to in said sales con¬ 
tract which is in the following -words: 

“It is also understood and agreed that the party of the 
second part shall have the first refusal to purchase the 
property, provided he exercises said privilege to do so 
within three days after the receipt of notice from the party 
of the first part stating that a bona fide offer to purchase 
property has been made by another source acceptable to 
the party of the first part.” 

Notice in accordance with the above quoted provision was 
mailed to the lessee, Eugene E. Sykes, on August 7, 1941, 
and you will be informed of the result thereof. 

Very truly yours, 

THE SECOND NATIONAL BANK 
OF WASHINGTON 

By JOHN A. REILLY, President 
Trustee under the Will of John J. 
Bowles, Deceased. 
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42 Filed Aug. 29, 1941, Charles E. Stewart, Clerk. 

Agreement 

Made this 28th day of July, 1941, by and between Eugene 
E. Sykes, hereinafter called the vendor, party of the first 
part, and James McD. Shea, hereinafter called the pur¬ 
chaser, party of the second part. 

WHEREAS, said vendor is at present the lessee of the 
premises known as 1701 Kalorama Road, N. W., Washing¬ 
ton, D. C., being lot 90, Square 2566 with improvements 
thereon, under a certain lease agreement dated the 30th 
day of October, 1937, made by and between said vendor, as 
lessee therein, and J. J. Bowles, now deceased, as lessor 
therein; 

WHEREAS, said lease agreement of October 30, 1937, 
contains an option to purchase said premises provided said 
vendor, lessee under said lease agreement of October 30, 
1937, exercises such privilege, to wit, “the first refusal to 
purchase the property,” within three days after the receipt 
of notice stating that a bona fide offer to purchase said 
property has been made by another source acceptable to 
said lessor; 

WHEREAS such notice as aforementioned, given by the 
Second National Bank of Washington, D. C., as Trustee 
and successor to the rights and duties of said J. J. Bowles, 
deceased, was received by said vendor, lessee under said 
lease agreement of October 30, 1937, on July 26, 1941, at 
9:45 a.m.; 

WHEREAS, said vendor desires to exercise his right 
under said option contained in said lease agreement of 
October 30,1937, and to purchase said premises upon terms 
and conditions identical with those offered by another 
source and acceptable to said Second National Bank, 
Trustee; and, 

WHEREAS, said vendor further desires to resell said 
premises simultaneously with his acquiring title thereto 
after having exercised his right to purchase under said 
option in said lease agreement of October 30, 1937; 
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NOW, THEREFORE, the parties hereto ratify, 
43 accept, and agree to, the following MEMORAN¬ 
DUM OF SALE and hereby acknowledge it to be 
their contract: 

! 1. The said vendor hereby agrees to sell, and the said 
purchaser to purchase, the premises known as 1701 Kalo- 
rama Road, N. W., Washington, D. C., being Lot 90, Square 
2566 with improvements thereon, such sale and purchase 
thereof to take place simultaneously with the passing of 
the title to said premises to said vendor by reason of having 
exercised his right under said option to purchase said 
premises, under terms and conditions identical with those 
which said vendor will have to comply with in the exercise 
of his option right and in order to complete good title to 
said premises in him. 

2. In accordance with an offer made from another source 
to the present owner of said premises, the said Second 
National Bank, Trustee, the total purchase price shall be 
One Hundred Twenty-one Thousand Two Hundred Fifty 
Dollars ($121,250.00), all cash, to be paid at the date of 
conveyance of said premises by said present owner to the 
said vendor. 

3. An amount of Five Thousand Dollars ($5,000.00) shall 
be paid by the purchaser to the vendor upon the execution 
of this agreement, to be applied as part payment of the 
aforestated total purchase price, which Five Thousand 
Dollars ($5,000.00) the vendor hereby covenants and agrees 
he will use as a deposit of equal amount to be made by 
him with said Second National Bank, Trustee, in order to 
meet a corresponding term of said offer made by another 
source and accepted by said Second National Bank, Trustee. 

4. The balance of said purchase price, to wit, One Hun¬ 
dred Twenty-one Thousand Two Hundred Fifty Dollars 
($121,250.00) less said deposit of Five Thousand Dollars 
($5,000.00), all cash, said purchaser shall cause to be paid 
in the name and for account of said vendor to said present 
owner of said premises, said Second National Bank, Trus- 
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tee, or whoever may be authorized by it to receive 

44 the same, at the date of the conveyance of said 
premises to said vendor by said Second National Bank, 
Trustee. Said vendor covenants and agrees that he will 
advise said purchaser of the date of said conveyance as 
soon as said vendor has himself been advised thereof. 

5. In consideration of the payment by the purchaser of 
the aforestated amounts (a) of Five Thousand Dollars 
($5,000.00) to said vendor, and (b) of the balance then 
remaining of the aforestated total purchase price in the 
name and for account of said vendor to the said Second 
National Bank, Trustee, or its agents, and (c) of a simul¬ 
taneous but separate agreement between the parties hereto 
regarding the disposition of now existing leases of said 
premises, said vendor hereby covenants and agrees to sell 
and transfer unto said purchaser, his, the said vendor’s, 
interest in the contract which will be made by and between 
said Second National Bank, Trustee, as seller, and the said 
vendor, as buyer by reason of the exercise of his right to 
purchase under said option, for the sale and conveyance of 
said premises to him, subject, however, to all the covenants 
in said contract contained, if any, which said purchaser 
hereby assumes and agrees to keep and perform; and sub¬ 
ject, further to all leases and subleases of said premises 
now existing. 

6. If said purchaser shall fail to pay said balance of the 
alforestated purchase price as provided for in the pre¬ 
ceding paragraph of this agreement, then, and in such 
event, the amount of Five Thousand Dollars ($5,000.00), 
used by said vendor as deposit with said Second National 
Bank, Trustee, shall be considered forfeited, and said pur¬ 
chaser further covenants and agrees that he will indemnify 
said vendor for all damages which said vendor might suf¬ 
fer by reason of the failure of said purchaser to make 
payment of said balance of the purchase price as afore¬ 
stated when notified by said vendor to make such 

45 payment, or by reason of any other failure of said 
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purchaser to comply with any other term of said con¬ 
tract of sale which will be made by and between said ven¬ 
dor and said Second National Bank, Trustee, in conse¬ 
quence of said vendor’s exercise of said option to purchase. 

7. Examination of title, tax certificate, conveyancing and 
all recording charges, including those incurred by the pur¬ 
chase of the vendor from the present owner, said Second 
National Bank, Trustee, are to be paid at the cost of said 
purchaser; it is understood, however, that said Second 
National Bank, Trustee will pay to Dallas M. Grady, as 
its agent, the regular rate of commission fixed by the 
Washington Real Estate Board. 

IN WITNESS WHEREOF, the parties hereto have 
hereunto set their hands and seals this 28th day of July, 
1941, at Washington, D. C. 

s/ EUGENE E. SYKES, Vendor (SEAL) 
s/ JAMES McD. SHEA, Purchaser (SEAL) 

Witnesses: 

s/ A. P. CRENSHAW HI 
s/ JAMES C. WILKES 
Both as to Both 

46 Affidavit Accompanying Memorandum of the Plain¬ 
tiff in Opposition to Motion of the Defendant Bank- 
Trustee to Dismiss Complaint , Etc. 

District of Columbia, ss: 

James McD. Shea, being first duly sworn, does on oath 
depose and state that he is the plaintiff in the above entitled 
cause; and he makes this affidavit in opposition to the de¬ 
fendant Bank-Trustee’s above described motion; that the 
exercise by the defendant Sykes of his “right of first re¬ 
fusal,” referred to in the Complaint filed herein, and the 
execution of t'wo agreements between the said defendant 
Sykes and this affiant were all part of a transaction in which 
the said defendant Sykes purchased the premises 1701 
Kalorama Road, Northwest, from the said defendant Bank- 
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Trustee, and agreed to resell the same to this affiant, sub¬ 
ject to existing leases which were to be assigned to affiant; 
that the said defendant Bank-Trustee has attached only one 
of these two agreements to the affidavit of its Presi- 

47 dent filed herein; and that the other agreement is 
annexed hereto and made a part hereof, the recitals 

of which plainly substantiate the foregoing statement with 
respect to the character of the transaction. 

JAMES McD. SHEA 

Subscribed and sworn to before me this 3d day of Sep¬ 
tember, 1941. 

MARGARET H. RAEDY 
(Seal) Notary Public, D . C. 

48 Endorsed: Filed Sep 5 1941 Charles E. Stewart, 
Clerk 

Agreement 

WHEREAS, by an agreement in writing dated the 30th 
day of October, 1937, made by and between Eugene E. 
Sykes, as lessee, and J. J. Bowles, deceased, as lessor, the 
said lessee acquired from said lessor a leasehold estate in 
the following described premises, viz: 

The entire building located at 1701 Kalorama Road, 
Northwest, ’Washington, D. C., and situated on Lot 90, in 
Square 2566 of the District of Columbia, and said building 
containing 57,029 net square feet of floor space. 

for the term of nine years and seven months, commencing 
on the first day of May, 1938, and to be fully completed and 
ended on the thirtieth day of November, 1947; and, 
WHEREAS, said Eugene E. Sykes has exercised his 
right under an option to purchase said premises, contained 
in said lease of October 30, 1937, and thereby will become 
the owner of said premises in due course; and, 
WHEREAS, said Eugene E. Sykes has entered into an 
agreement dated the 28th day of July, 1941, with James 
McD. Shea, whereby said Eugene E. Sykes resells said 
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premises to said James McD. Shea upon the identical terms 
under which said premises were first acquired by reason 
of the exercise of said option, but subject to all existing 
leases and subleases of said premises; and, 

WHEREAS, by an agreement in writing dated the first 
day of September, 193S, made by and between said Eugene 
E. Sykes, as sublessor, and the United States of America, 
as sublessee, the said Eugene E. Sykes subleased to the 
Federal Government the above described premises for a 
term beginning September 1, 1938, and ending with June 
30, 1939, at the option of said Federal Government to be 
renewed from year to year, but no renewal thereof to be 
extended beyond the thirtieth day of June, 1948, said agree¬ 
ment between said Eugene E. Sykes and said Federal Gov¬ 
ernment containing the covenants, conditions and agree¬ 
ments usually inserted in leases in which the Federal Gov¬ 
ernment is a party; and, 

WHEREAS, the said Eugene E. Sykes, hereinafter 
called the assignor, has agreed with James McD. 
49 Shea, hereinafter called the assignee, to sell to him 
the benefit of his aforesaid leasehold estate and the 
benefit of his sub-lease agreement with the Federal Govern¬ 
ment above referred to, after said assignor has become the 
owner of said premises by reason of his having exercised 
his option to purchase. 

NOW, THEREFORE, in consideration of Four Thou¬ 
sand Five Hundred Dollars ($4,500.), to be paid to the 
assignor by the assignee upon the date of conveyance of 
said premises by the present owner, the Second National 
Bank of Washington, D. C., Trustee, to said assignor, said 
assignor agrees to assign to said assignee the said recited 
agreements, dated October 30,1937, and September 1,1938, 
respectively, and the benefits thereof, excepting any rentals 
having accrued up to and including, said date of conveyance, 
under the express condition that said assignee hereby as¬ 
sumes the satisfaction of all claims which might arise 
against said assignor by reason of the failure of said as¬ 
signee to comply with the terms and conditions embodied 
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in said sublease to the Federal Government, which terms 
and conditions are hereby made a part hereof by reference 
and declared binding upon said assignee. 

IN WITNESS WHEREOF, the parties hereto, said 
Eugene E. Sykes and said James McD. Shea, have hereunto 
set their hands and seals this 28th day of July, 1941, at 
Washington, D. C. 

/s/ EUGENE E. SYKES (Seal) 

/s/ JAMES McD. SHEA (Seal) 

Witnesses: 

/s/ A. P. CRENSHAW III 
/s/ JAMES C. WILKES 
Both as to Both . 

50 Endorsed: Filed Sep 9 1941 Charles E. Stewart, 
Clerk 

In the District Court of the United States for the District 

of Columbia 

Civil Action #12432 

James McD. Shea, Plaintiff , 


v. 

The Second National Bank of Washington (a Banking 
Corporation), Trustee under the will of John J. Bowles, 
deceased, and Eugene E. Sykes, Defendants 

Affidavit Amending Affidavit Dated August 29, 1941. 

District of Columbia, ss: 

John A. Reilly, being first duly sworn, upon oath deposes 
and says: 

I make this Affidavit to be filed in the above captioned 
cause for the purpose of correcting on the record an inad¬ 
vertent error in my Affidavit sworn to by me on August 29, 
1941, and on the same date filed in the said cause. I have 
personal knowledge of the facts stated herein. 

On the fourth page of my Affidavit filed herein August 
29, 1941, which Affidavit was verified partly upon personal 
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knowledge and partly upon information and belief, there 
appears, beginning in the sixth line from the bottom of that 
page, the following sentence: 

“Promptly thereafter, the Bank-Trustee sent the said 
notice by messenger to Hamilton, Virginia, where it was de¬ 
livered to Mr. Sykes on Saturday, July 26, 1941, at 9:45 
A. M.” 

The correct statement of the delivery of the notice 
51 referred to in the aforementioned quotation and 
which should be substituted for the said quoted por¬ 
tion of the aforementioned Affidavit, is as follows: 

Thereafter, on Saturday, July 26, 1941, Mr. Sykes came 
to the principal office of the Bank-Trustee and there ac¬ 
cepted at 9:45 A. M. the said notice. 

At the time when I examined the Affidavit of August 29, 
1941, and executed the same, the foregoing error escaped 
my notice; but, when I next returned to my office, on Sep¬ 
tember 2, 1941, and was reviewing the said Affidavit once 
more, I did observe the mistake and immediately brought 
the same to the attention of counsel to the Bank-Trustee, 
with the request that appropriate steps be taken promptly 
to make proper correction. 

JOHN A REILLY 

Subscribed and sworn to before me this 8th day of Sep¬ 
tember, 1941. 

ELIZABETH M. KINTZ 
(Seal) Notary Public, D. C. 

D. C. COLLADAY 
1331 G St. N. W., 

Atty for Dft. The Second 

National Bank of Washington 
• * • » • • • • • • 
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52 Answer (and Counter-claim for Interpleader) of the 

Second National Bank of Washington, Trustee 

The defendant, The Second National Bank of Washing¬ 
ton, Trustee under the will of John J. Bowles, deceased, by 
its counsel, undersigned, for answer to the complaint herein, 
says: 

1, 2. This defendant admits the facts alleged in the cor¬ 
respondingly numbered paragraphs of the complaint. 

3. This defendant is without knowledge or information 
sufficient to form a belief as to the truth of the allegation in 
paragraph 3 of the complaint that sublease therein men¬ 
tioned was made with the consent of the lessor, but is in¬ 
formed and believes that the other facts alleged in that para¬ 
graph are true. 

4. This defendant admits the facts alleged in paragraph 4 
of the complaint. 

5. In answer to paragraph 5 of the complaint it is ad¬ 
mitted that prior to July 21, 1941, plaintiff submitted an 
offer to purchase the said property through J. Dallas Grady 
& Son, through John D. Mattingly, an employee of that firm, 

which was dated July 11,1941, for $115,000.00 cash, of 

53 which $1,000 cash was offered as a deposit. This of¬ 
fer was rejected as being insufficient. This defendant 

admits the existence of an exclusive agency arrangement 
with J. Dallas Grady & Son for the sale of said premises, 
made June 4, 1941, for a period of 60 days. Concerning 
other allegations contained in paragraph 5 of the complaint, 
defendant has not sufficient knowledge to form a belief as to 
the truth thereof. 

6. This defendant admits the facts alleged in this para¬ 
graph of the complaint. 

7. Concerning the allegations of fact contained in the 
three and one-half lines of first sentence of paragraph 7 of 
the complaint, concluding with the words “looking to this 
end,” this defendant has not sufficient knowledge to form a 
belief as to the truth thereof. Defendant is likewise with¬ 
out sufficient knowledge as to the allegation in the last three 
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lines of the said paragraph as to Mattingly’s agreeing to 
reimburse plaintiff a certain five hundred dollars ($500.00). 
This defendant denies that there was agreement between 
plaintiff and defendant Sykes in terms as set forth in the 
remainder of the said paragraph, and says that the said 
parties entered into two written contracts, bearing the date 
of July 28,1941, (true copies of which are of record herein, 
one being attached to and made a part of the affidavit of 
John A. Reilly, filed in support of this defendant’s Motion 
to Dismiss, etc., and the other being attached to and made 
a part of the affidavit of plaintiff accompanying his memo¬ 
randum of his opposition to this motion) and reference is 
hereby made thereto for a complete and accurate state¬ 
ment of the terras thereof. 

54 8. This defendant admits the facts alleged in this 

paragraph of the complaint, except that it has no 
knowledge sufficient to form a belief as to the allegation 
of what Svkes understood. 

9. This defendant admits that the letter as quoted in this 
paragraph is correct and that it was accompanied by a 
$5,000 deposit, but denies that defendant Sykes at any time 
exercised his privilege of “first refusal”; and denies that 
said letter constituted exercise thereof; and denies that said 
letter was notice of exercise thereof. 

10. This defendant admits the facts alleged in the first 
sentence of this paragraph of the complaint. Concern¬ 
ing the next sentence in this paragraph, this defendant is 
advised that the same constitutes mere argument which it 
is not required to answer, but if answer is required, this de¬ 
fendant denies same. This defendant admits that the sen¬ 
tence quoted in this paragraph of the complaint was con¬ 
tained in the draft referred to, although not contained in 
the offer referred to in paragraph 4 of the complaint. This 
defendant is advised that the last clause contained in para¬ 
graph 10 of the complaint is argument, but that if an answer 
is required, denies same. 

11. This defendant is advised that the first clause in para¬ 
graph 11 of the complaint as to Sykes refusing to sign the 
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contract there mentioned is mere argument, which it is not 
required to answer, but if answer is required, it denies the 
same. This defendant admits that it has taken the position 
that there is no binding agreement between it and Sykes 
and that it has returned to him his $5,000 deposit; and it 
says that Sykes has not complained of that action and does 
not do so now. It admits that it refuses the performance 
demanded by plaintiff. 

55 12. This defendant admits it is contemplating sell¬ 

ing the property to someone else, but denies that said 
prospective sale is in violation of any agreement with said 
Sykes. 

13. This defendant believes to be true and therefore ad¬ 
mits the allegation in paragraph 13 of the complaint that 
Sykes, though requested by plaintiff to enforce the alleged 
contract by becoming a plaintiff herein, refused to do so. 
As to the remainder of that paragraph it is advised that the 
same is mere argument and conclusions, which it need not 
answer, but if required to answer, it denies. 

14. This defendant is advised that the allegations of para¬ 
graph 14 of the complaint are not such as it is required to 
answer, but if required to answer, it says that it is without 
sufficient knowledge to form a belief as to the truth thereof. 

15. And to afford a complete and integrated statement of 
the facts, only part of which are comprised in the foregoing 
paragraphs hereof, this defendant here incorporates by ref¬ 
erence, and prays to be read and considered as a part hereof 
the affidavit of its president, John A. Reilly, heretofore filed 
herein in support of its Motion to Dismiss (and for other 
relief) filed herein August 29, 1941, qnd his amending affi¬ 
davit filed herein September 9, 1941. This defendant says 
that the true facts show that plaintiff has no cause of action 
against it. 

16. For further answer or for counter-claim for inter¬ 
pleader, this defendant says: 

1. That if plaintiff prevails in this action H. L. Rust Com¬ 
pany claims to be entitled to be paid by this defendant one- 
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half of the regular commission on the sale to plaintiff, 
amounting to one thousand eight hundred sixty- 

56 eight dollars and seventy-five cents ($1,868.75) and 
may assert a claim against this defendant on account 

of rent commissions for the unexpired balance of the term 
of the lease to defendant Sykes. Plaintiff seeks to enforce 
herein a provision, among others, for payment of the entire 
sales commission, amounting to three thousand seven hun¬ 
dred thirty-seven dollars and fifty cents ($3,737.50) to J. 
Dallas Grady and Son and to exclude provision for liability, 
if any, of this defendant to H. L. Rust Company on account 
of rent commissions as aforesaid. Moreover, this defendant 
is informed and believes, and therefore says, that J. Dal¬ 
las Grady and Son claims the full commission on the sale if 
plaintiff prevails. 

2. As already set forth, (pp. 8-11, Reilly Affidavit in Sup¬ 
port of Motion to Dismiss) the August 7, 1941 offer by 
Thomas G. Slater to purchase the property in question for 
one hundred twenty-five thousand dollars ($125,000.00) cash 
was, on the same date and after Sykes had failed to exercise 
his right of first refusal as to the earlier Slater offer, ac¬ 
cepted by this defendant, subject to the right of “first re¬ 
fusal’’ of defendant Sykes with respect thereto; and this 
latter right, after due notice, was not exercised; and the said 
August 7, 1941 Slater offer, with supporting twenty-five 
thousand dollars ($25,000) deposit, still stands. 

57 3. The firm of J. Dallas Grady and Son, was until 
the death of J. Dallas Grady on July 24,1941 a part¬ 
nership comprising the late J. Dallas Grady and Dallas M. 
Grady, his son; and the latter is the surviving partner. 
The said Dallas M. Grady continues to do business under 
the name and style of J. Dallas Grady and Son with offices 
at 1104 Vermont Avenue, N. W., Washington, D. C. The 
said H. L. Rust Company is a corporation organized under 
the laws of the District of Columbia and has its principal 
office at 100115th Street, N. W., Washington, D. C. Thomas 
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G. Slater is an individual residing at 1150 Connecticut Ave¬ 
nue, N. W., Washington, D. C. 

4. This defendant is advised and therefore says that the 
said H. L. Rust Company, the said Dallas M. Grady and the 
said Thomas G. Slater are persons who ought to be parties 
herein if complete relief is to be accorded between those 
already parties, and are subject to the jurisdiction of the 
court as to both service of process and venue and can be 
made parties without depriving the court of jurisdiction of 
the parties before it, or are persons whose claims are such 
that this defendant is or may be exposed to double or mul¬ 
tiple liability. 

Wherefore, the premises considered, this defendant 
prays: 

1. That the persons named in paragraph 4 last above be 
made parties herein. 

58 2. That said persons be required to plead or inter¬ 

plead and assert herein any claims they respectively 
may have with respect to the matters set forth in the com¬ 
plaint herein, and this answer and counter-claim and the 
answer of the defendant Sykes heretofore filed herein. 

3. That the court enter final judgment, directing this de¬ 
fendant to effect sale and conveyance of the property in 
question to Thomas G. Slater in accordance with the terms 
of his offer dated August 7, 1941 and in all other respects 
dismissing this action, with costs to this defendant. 

4. Alternatively, that the court adjudicate which party is 
entitled to purchase the property in question and upon 
what terms and conditions, and adjudicate to whom commis¬ 
sion on such sale shall be paid, and adjudicate what right 
if any there may be with respect to rent commissions for the 
remainder of the term of the lease of said property to de¬ 
fendant Sykes, and direct sale and conveyance, and payment 
of commission on sale, and disposition of any right as to 
rent commissions accordingly. 
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5. That this defendant be granted such other and further 
relief as the nature of the case may require and the court 
deem fit and proper. 

COLLADAY, COLLADAY & WALLACE, 
E. F. COLLADY, 

D. C. COLLADAY, 

ELMER W. PRATT, 

Attorneys for Defendant, The Second Na¬ 
tional Bank of Washington, Washington, 
D. C., Trustee under the Will of John J. 
Bowles, deceased. 

COLLADAY, COLLADAY, & WALLACE, 

E. F. COLLADAY, 

D. C. COLLADAY, 

ELMER W. PRATT, 

1331 G St., N. W., 

Washington, D. C. 

Attorneys for The Second Na¬ 
tional Bank of Washington, 

Trustee under the Will of John 
Bowles, Deceased. 

#••••••••• 

59 Motion for Summary Judgment 

Comes now The Second National Bank of Washington, 
Trustee under the will of .John J. Bowles, deceased, one of 
the defendants herein, and moves, by its counsel under¬ 
signed, that the court enter a summary judgment herein in 
its favor, upon the ground that there is no genuine issue as 
to any material fact and that the said defendant is entitled 
to a judgment as a matter of law. 

Affidavits of John A. Reilly, President and a member of 
the Board of Directors of the said Bank, E. F. Colladav, 
D. C. Colladav, and Eleanor 0. Aaron, and a stipulation be¬ 
tween plaintiff and this defendant are filed herein, attached 
to this motion, and reference is made to the other affidavits, 





57 


pleadings, and documents heretofore filed herein, partic¬ 
ularly the affidavit of James McD. Shea attached to his mem¬ 
orandum in opposition to this defendant’s motion to dis¬ 
miss, etc. 

COLLADAY, COLLADAY & WALLACE, 
E. F. COLLADAY, 

D. C. COLLADAY, 

Attorneys for The Second National Bank 
of Washington, Trustee under the will of 
John J. Bowles, deceased, Defendant . 

COLLADAY, COLLADAY, & WALLACE, 

E. F. COLLADAY, 

D. C. COLLADAY, 

ELMER W. PRATT, 

1331 G St., N. W\, 

Attorneys for The Second Na¬ 
tional Bank of Washington, 

Trustee under the Will of John 
Bowles, Deceased. 

*•••••*••• 

60 Affidavit in Support of Motion for Summary 

Judgment 

District of Columbia, ss: 

John A. Reilly, being first duly sworn, upon oath de¬ 
poses and says: 

I make the statements herein upon my personal knowl¬ 
edge. 

I am the President, and a member of the Board of Di¬ 
rectors, of The Second National Bank of Washington, a 
banking corporation, with trust powers, organized under 
the national banking laws of the United States and doing 
business and having its principal office and place of busi¬ 
ness in the District of Columbia. 

The said Bank, as trustee, under the will of John J. 
Bowles, deceased, is the party named as one of the defen¬ 
dants herein. 
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I am the same John A. Reilley named in, and who 

61 subscribed and swore to, certain affidavit heretofore 
filed in this action in support of the said defendant’s 

Motion to Dismiss, etc., filed herein August 29, 1941, which 
affidavit, as stated therein, was partly upon personal knowl¬ 
edge and partly upon information and belief, and also the 
amendatory affidavit of John A. Reilly filed herein Septem¬ 
ber 9,1941. 

I have re-read the said affidavits. 

I know the facts stated therein to be true, with the fol¬ 
lowing exceptions only: 

1. On page 5 thereof: lines 6 through 14. 

2. On page 6 thereof: in lines 7, 8, and 9, the statement 
as to delivery of certain papers to Mr. Sykes’s attorney; 
in lines 13 through 21, the statement of what was done 
through the Bank’s attorney, and the relationship of that 
to the conference of August 1, 1941; and line 25. 

3. On page 7 thereof: all but the first two lines and the 
statement in lines 7 and 8 as to the Bank’s having heard 
nothing further from Mr. Sykes. 

4. On page 8 thereof: the first three lines; the statement 
in lines 9 through 11 as to notification of Mr. Wilson and 
the Rust Company; and lines 12 through 16. 

5. On page 9 thereof: lines 5 through 18. 

6. On page 10 thereof: the statement in lines 1 and 2 as 
to copy of letter being mailed to Mr. Wilson; and lines 11 
through 15. 

7. On page 11 thereof: lines 3 through 5. 

I have read and am familiar with the contents of the Com¬ 
plaint herein and of the Answer (and Counter-Claim 

62 for Interpleader) of the said Bank and copies of the 
two written contracts bearing date of July 28, 1941, 

described and incorporated by reference in paragraph 7 of 
the said Answer, etc. 

The said two written contracts constitute the only agree¬ 
ment or agreements between James McD. Shea and Eugene 
E. Sykes, plaintiff and co-defendant herein, with respect to 
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the matters alleged in paragraph 7 of the Complaint herein, 
of the existence of which the said Bank has any knowledge 
or information; none other has been brought to, or has 
come to, its attention in any of the lengthy correspondence, 
conversations, negotiations, or court proceedings with re¬ 
spect to this matter, or otherwise. 

JOHN A. REILLY. 

Subscribed and sworn to before me this 6th day of De¬ 
cember, 1941. 

ELIZABETH M. KINTZ, 
Notary Public , D. C. 

#••••••••• 

63 Affidavit in Support of Motion for Summary 

Judgment 

District of Columbia, ss : 

D. C. Colladay, being first duly sworn, on oath deposes 
and says: that he is one of counsel for The Second National 
Bank of Washington, referred to from time to time in the 
affidavit of John A. Reilly heretofore filed herein in sup¬ 
port of the said Bank’s Motion to Dismiss, etc., filed herein 
August 29, 1941; that he has read the said affidavit, which, 
as shown therein, was made partly upon personal knowl¬ 
edge and partly upon information and belief; that he has 
personal knowledge of the facts set forth in the following 
described portions, among others, of that affidavit: 

1. On page 5 thereof: lines 6 through 14. 

2. Beginning with the 13th line on page 6 thereof and 
extending to and including the third line on page 8 thereof, 
except the statement in the seventh and eighth lines on page 
7 thereof as to the Bank’s having heard nothing further 

from Mr. Sykes. 

64 3. On page 8 thereof: lines 12 through 16. 

4. On page 9 thereof: lines 5 through 18. 



5. On page 10 thereof: the statement in lines 1 and 2 as 
to copy of letter being mailed to Mr. Wilson; and lines 11 
through 15. 

1 D. C. COLLADAY. 

Subscribed and sworn to before me this 6th day of De¬ 
cember, 1941. 

ELIZABETH M. KINTZ. 
Notary Public, D. C. 

65 Affidavit in Support of Motion for Summary 

Judgment 

District of Columbia, ss: 

Edward F. Colladay, being first duly sworn, on oath de¬ 
poses and says: that he is one of counsel for The Second 
National Bank of Washington, referred to from time to time 
in the affidavit of John A. Reilly heretofore filed herein in 
support of the said Bank’s Motion to Dismiss, etc., filed 
herein August 29, 1941; that he has read the said affidavit, 
which, as shown therein, was made partly upon personal 
knowledge and partly upon information and belief; that he 
has personal knowledge of the facts set forth in the follow¬ 
ing described portions, among others, of that affidavit: 

On page 8 thereof: the statement in lines 9 through 11 
as to notification of Mr. Wilson and the Rust Company. 

EDWARD F. COLLADAY. 

Subscribed and sworn to before me this 6th day of De¬ 
cember, 1941. 


(seal) 


ELIZABETH M. KINTZ, 
Notary Public, D. C. 
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66 Affidavit in Support, of Motion for Summary 

Judgment 

District of Columbia, ss: 

Eleanor 0. Aaron, being first duly sworn, on oath de¬ 
poses and says that she makes this affidavit upon personal 
knowledge of the facts herein set forth; that she is a secre¬ 
tarial employee of the firm of Colladay, Colladay & Wal¬ 
lace and, in that capacity, is familiar with the contents of 
the affidavit of John A. Reilly heretofore filed herein in 
support of the Motion to Dismiss, etc., of The Second Na¬ 
tional Bank of Washington, filed herein August 29, 1941; 
and that on July 29, 1941, she personally delivered to Mr. 
A. P. Crenshaw, III, in person at his office in the Wood¬ 
ward Building, Washington, D. C., true copies of the letter 
to Mr. Sykes and formal contract referred to in the first 
paragraph on page 6 of the said affidavit. 

ELEANOR 0. AARON. 

Subscribed and sworn to before me this 6th day of De¬ 
cember, 1941. 

ELIZABETH M. KINTZ, 

(seal) Notary Public, D. C. 

#••*•**••• 

67 Stipulation 

It is hereby stipulated and agreed by and between the 
said James McD. Shea, plaintiff herein, and the said The 
Second National Bank of Washington, trustee under the 
will of John J. Bowles, deceased, one of the defendants 
herein, by their undersigned counsel of record herein, that 
the copy of written agreement between James McD. Shea 
and Eugene E. Sykes bearing date of July 28, 1941, which 
is attached to and made a part of the affidavit heretofore 
filed herein of John A. Reilly in support of the said defen¬ 
dant’s motion to dismiss, etc., is a true copy of the original 
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thereof which was made between the said James McD. Shea, 
plaintiff herein, and the said Eugene E. Sykes, one of the de¬ 
fendants herein; and that the copy of written agreement be¬ 
tween James McD. Shea and Eugene E. Sykes bearing date 
of July 28,1941, which is attached to and made a part of the 
affidavit heretofore filed herein of James McD. Shea accom¬ 
panying memorandum of the plaintiff in opposition to the 
said motion to dismiss, etc., is a true copy of the original 
thereof which was made between the same aforementioned 
parties herein, except that in the sixth line from the bot¬ 
tom of the first page of the said copy the year stated as 
“1948” should be stated as “1942”; and that the parties 
to this stipulation hereby expressly refrain, respec- 
68 tively, from stipulating herein that the said two writ¬ 
ten agreements shall or shall not be construed to¬ 
gether. 

JOHN J. WILSON, 

Attorney of record herein for plaintiff, 
James McD. Shea. 


D. C. COLLADAY, 

Attorney of record herein for defen¬ 
dant, The Second National Bank of 
Washington, trustee under the will of 
John J. Bowles, deceased. 

December 5th, 1941. 

69 Affidavit Filed by Plaintiff, in Opposition to 
Motion for Summary Judgment 

District of Columbia ss: 


Dallas M. Grady, being first duly sworn, does on oath 
depose and state that he is the surviving partner of the 
real estate brokerage firm of J. Dallas Grady and Son; 
that said firm consisted of affiant’s late father, J. Dallas 
Grady, and affiant, until the death of affiant’s father on July 
24th, 1941, and John D. Mattingly, during the times here¬ 
inafter referred to, was employed as a salesman by said 
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firm; that on June 4, 1941, the Second National Bank of 
Washington, trustee under the will of John J. Bowles, de¬ 
ceased, duly granted to said firm for sixty days therefrom 
the exclusive agency for the sale of certain properties be¬ 
longing to said estate, including the property at 1701 Kal- 
orama Road, N. W., Washington, D. C. then under lease to 
the defendant, Eugene E. Sykes; that under said exclusive 
agency, said firm was entitled to be paid a full regular real 
estate commission by the Bank-Trustee in respect of any of 
said properties which the said Bank-Trustee, during said 
period, might contract or otherwise become obligated to 
sell, unless said firm should waive said right and agree to 
take less commission; that said firm did agree to take a one- 
half commission upon a certain contract tendered to said 
Bank-Trustee by one Thomas G. Slater to purchase 
70 the premises, 1701 Kalorama Road, N. W., for the 
sum of $121,250 cash, and dated July 21, 1941, but 
said firm did not agree to take less than the full real estate 
commission in connection with the transaction in which the 
defendant Sykes exercised his privilege of “first refusal” 
in respect of the same property by letter dated July 28,1941; 
that a full real estate commission, according to the rules of 
the Washington Real Estate Board, under both the said 
Slater offer and the said Sykes privilege exercise, in effect 
at the times thereof, was $3,737.50; and that, in the event 
that the exercise by the said defendant Sykes of his privi¬ 
lege of “first refusal” should be upheld, affiant’s firm is 
entitled to receive from, and be paid by the said Bank- 
Trustee a full real estate commission of $3,373.50. 

DALLAS W. GRADY 

Subscribed and sworn to before me this 4th day of Feb¬ 
ruary, 1942. 

COURTNEY O. McNAMARA 
Notary Public, D. C. 
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71 Findings of Fact, Conclusions of Law 

Memorandum 

The Court finds as facts— 

1— On June 4,1941 and at all times since The Second Na¬ 
tional Bank of Washington, one of the defendants herein, 
as testamentary trustee of the estate of John J. Bowles, 
deceased, was and has been the owner of certain real 
estate in the District of Columbia, being lot 90 in square 
2566, with improvements thereon known and designated as 
1701 Kalorama Road, NW. 

2— Said property was on June 4,1941 and has been at all 
times since subject to a lease thereof under which said de¬ 
fendant was and is the successor-lessor and Eugene E. 
Sykes, the other defendant herein, was and is lessee. 

3— Said lease contained among others the following pro¬ 
vision— 

72 “It is also understood and agreed that the party 
of the second part shall have the first refusal to pur¬ 
chase the property, provided he exercises said privilege to 
do so within three days after the receipt of notice from the 
party of the first part stating that a bona fide offer to pur¬ 
chase property has been made by another source acceptable 
to the party of the first part”. 

4— On June 4,1941 said Bank-Trustee authorized J. Dal¬ 
las Grady & Son, real estate agents, to procure, if possible, 
offers of purchase for all remaining real properties in said 
estate (which included the aforementioned property) and 
granted the exclusive right to offer and advertise for sale 
all of said properties for a period of sixty days from June 
4,1941, and submit any offer or offers obtained. 

5— On or about July 21, 1941 there was submitted to the 
Bank-Trustee, through H. L. Rust Company, real estate 
agents, an offer dated July 21, 1941 signed by Thomas G. 
Slater as purchaser, to purchase the above described prop¬ 
erty for $121,250 cash, of which $5,000 was submitted as a 
deposit. Said offer included a provision that “Property is 
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sold subject to an existing tenancy as follows: Leased to 
November 30,1947 at $1500 per month, rents to be collected 
by H. L. Rust Co. for which service it is to receive 3% of 
rents collected”, and also provision for the regular sales 
commission in the amount of $3,737.50 to be equally divided 
between J. Dallas Grady and II. L. Rust Company, and con¬ 
tained all of the many terms and conditions usual in such 
contracts in the District of Columbia. 

6— On July 23, 1941 the firm of J. Dallas Grady & Son 
authorized in writing the acceptance of said Slater offer and 
payment of sales commission in accordance therewith. 

7— Thereupon, on the same day, the Bank-Trustee noti¬ 

fied II. L. Rust Company that said Slater offer was 
73 accepted, subject to compliance by the Bank-Trustee 
with the above quoted provision of the lease of the 
same property. 

8— On July 26, 1941 the Bank-Trustee delivered to the 
aforementioned Eugene E. Sykes a written notice contain¬ 
ing the following information as to the Slater offer— 
“Accordingly, you are hereby notified that a bona fide offer 
to purchase said property has been made by another source 
acceptable to the undersigned as party of the first part. 
The amount of said offer is $121,250.00, all cash at the date 
of conveyance, which is to be made within 30 days from the 
date of acceptance of the offer or as soon thereafter as a 
report on the title can be secured if promptly ordered. A 
deposit of $5,000.00 has been received by the undersigned 
with the said offer and a similar deposit will be required by 
you to accompany your acceptance, if you decide to exercise 
your ‘first refusal to purchase the property’ at said price 
and on said terms. 

“As stated in the quoted provision of the lease, you must 
exercise your privilege, if at all, within three days after the 
receipt of this notice” 

9— After delivery of the notice to said Sykes as afore¬ 
mentioned John D. Mattingly, a salesman in the office of J. 
Dallas Grady & Son, approached James McD. Shea, plain- 
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tiff herein, with whom he had previously negotiated in an 
effort to sell this property to Shea, and proposed to him 
that defendant Sykes might be interested for a considera¬ 
tion in the exercise of his privilege of “first refusal” under 
the above mentioned portion of the lease of the property; 
and after negotiations said Sykes and said plaintiff set 
forth the results thereof in two written contracts each dated 
July 28, 1941. Copies of said agreements are made part 
hereof by reference. 

10— On July 28,1941 the Bank-Trustee in response to de¬ 
mand made by said Eugene E. Sykes by his attorney for 
leave to examine said Slater offer exhibited to said attor¬ 
ney said offer with the exception of the name of the 

74 prospective purchaser, the name of the person or per¬ 
sons to receive the commission, and the name of the agent, 
the H. L. Rust Company, wherever it appeared on said offer. 

11— On July 29, 1941 said Sykes by his said attorney de¬ 
livered to the Bank-Trustee a letter dated July 28, 1941 
signed by said Sykes responding to the aforementioned no¬ 
tice. By that letter said Sykes gave notice that he elected 
to exercise his “right of first refusal” contained in the 
aforementioned lease of the property in question, and pro¬ 
vided— 

“Out of the purchase price, a commission in the amount of 
Three Thousand Seven Hundred Thirty-Seven and 50/100 
Dollars ($3,737.50) shall be payable to the real estate office 
of J. Dallas Grady and Son, in which John D. Mattingly is 
a salesman”. 

Said letter was accompanied by a deposit of $5,000. Copy 
of said letter is made part hereof by reference. 

12— On the same date, July 29, 1941, the Bank-Trustee 
wrote to said Sykes acknowledging receipt of his letter last 
aforementioned and submitting—to be executed by him and 
promptly returned to the Bank-Trustee—a formal contract 
to purchase said property, which contract was in the same 
terms as the aforementioned Slater offer, including the pro- 
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vision for division of commission between H. L. Rust Com¬ 
pany and J. Dallas Grady, and the provision regarding the 
property being sold subject to an existing tenancy, and the 
rental collected by the Rust Company for which it was to 
receive three per cent (3%); except that said formal con¬ 
tract contained a provision that was not in the Slater offer 
and which is in the following form— 

“ ‘ (If as a result of acceptance of this offer and conveyance 
in accordance therewith said lease is eliminated purchaser 
agrees to pay said commission of 3% to H. L. Rust Co., the 
same as if the lease remained throughout the term’ ” 

Copy of said contract is made part hereof by refer¬ 
ence. 

75 Copies of said letter and contract were delivered 
by messenger to said Sykes’ attorney on July 29, 
1941; the originals were mailed to said Sykes the same date 
and were received by him July 31, 1941. Said Sykes never 
responded thereto. 

13— Thereafter it became known to the Bank-Trustee that 
said Shea was the person ultimately interested in obtaining 
the property in question through the exercise of Sykes’ 
rights under the lease; and negotiations were had looking 
to an adjustment of differences over the terms to be met by 
Sykes, but these were abortive; and on August 7, 1941 the 
Bank-Trustee wrote to said Sykes so notifying him and 
stating that his $5,000 deposit would be returned to him the 
following day. 

14— After the terminal date of the aforementioned exclu¬ 
sive agency of J. Dallas Grady and Son, said Thomas G. 
Slater on August 7,1941 caused to be delivered to the Bank- 
Trustee a letter withdrawing his offer of $121,250 afore¬ 
mentioned and submitting a new offer dated August 7, 1941 
to purchase said property for the sum of $125,000 cash and 
increasing his deposit of $5,000 to $25,000. This letter and 
offer were accompanied by the additional amount of deposit. 
The Bank-Trustee accepted this new offer, subject to its 
complying with the above quoted provision of the lease of 
said property; and it included in its letter to Sykes last 
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aforementioned notice and information of the new Slater 
offer similar in scope to that embodied in its notice to Sykes 
of the prior Slater offer. This letter was received by said 
Sykes August 9,1941. No response to said letter was ever 
received from Sykes by the Bank-Trustee. 

15— On August S, 1941 the Bank-Trustee mailed to said 
Sykes his $5,000 deposit previously made and sent to 

76 said Slater written notice of its acceptance as afore¬ 
said of his new offer. 

16— The regular rate of commission fixed by the Wash¬ 
ington Real Estate Board upon this sale involving a pur¬ 
chase price of $121,250 is $3,737.50. 

17— There is no genuine issue as to any material fact. 

The Court concludes as matter of law— 

1— As between plaintiff James McD. Shea and defendant 
Eugene E. Sykes their rights with respect to the proposed 
purchase and sale of the property in question are governed 
by the written contracts described in the second paragraph 
of Item 9 of the findings of fact herein. 

2— The letter of the Second National Bank of Washington 
dated July 23,1941 delivered to said Sykes on July 26,1941 
was sufficient notice to said Sykes of the offer of Thomas 
G. Slater dated July 21, 1941 to purchase said property. 

3— The letter of said Sykes dated July 28, 1941 respond¬ 
ing to the letter of the Bank last aforementioned, which re¬ 
sponding letter was delivered to said Bank on July 29,1941 
accompanied by deposit of $5,000 was conditional and w’as 
ineffective to consummate a contract between said Sykes 
and said Bank with respect to the purchase and sale of said 
property. 

4— The letter of The Second National Bank of Washing¬ 
ton dated August 7,1941 received by said Sykes on August 
9, 1941 was sufficient notice to said Sykes of the offer of 
Thomas G. Slater dated August 7, 1941 to purchase said 

property. 

77 5—The failure or refusal of said Sykes to respond 
to the letter of the Bank last aforementioned termi¬ 
nated with reference to said offer of Thomas G. Slater dated 
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August 7,1941 any right of said Sykes with respect to pur¬ 
chase of said property under the aforementioned lease 
thereof. 

6— Said Sykes never effectively exercised his right with 
respect to purchase of said property under the aforemen¬ 
tioned lease thereof. 

7— There is no binding and enforceable contract between 
defendant Sykes and defendant Bank for the sale of said 
property. 

8— Defendant Sykes by his letter of July 28, 1941 de¬ 
livered on July 29,1941 to defendant Bank and accompanied 
by a $5,000 deposit did not properly exercise his right of 
“first refusal” provided for in his lease. 

9— There is no genuine issue as to any material fact and 
defendant Bank-Trustee is entitled to judgment. 

JESSE C. ADKINS 

Justice 

78 Endorsed: Filed Feb 14 1942 Charles E. Stew¬ 
art, Clerk 

Memorandum 

Counsel for the Bank-Trustee contend that the “first re¬ 
fusal to purchase the property” meant that the lessee should 
signify a willingness to buy the property for the price of¬ 
fered by another, whereupon the terms of the contract of 
sale would have to be negotiated and agreed upon, or it 
meant that the lessee must meet each and every term of the 
offer received from another. This seems a not unreason¬ 
able construction of the rights of the lessee. 

The Bank-Trustee notified Sykes of the purchase price 
and of the terms of payment of the Slater offer. Plaintiff 
and Sykes then ascertained the other details of that offer, 
including the payment of a 5% commission to be divided 
equally between two brokers. 

Instead of ignoring the question of commission, or in¬ 
serting it in the precise terms of the Slater offer plaintiff 
and Sykes (intruding into a field which was no concern of 
theirs) made a part of their offer the condition that a 5% 
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commission should be paid to J. Dallas Grady and Son and 
this condition they never withdrew. 

The Bank-Trustee refused to agree to this condition and 
no further offer was made by plaintiff. In my judgment 
no binding contract was reached by plaintiff or Sykes with 
the Bank-Trustee, and it would be highly inequitable for 
the Court to attempt to make a contract between them, es¬ 
pecially in view of the fact that Slater has increased his 
offer substantially. 

The motion of the Bank-Trustee for summary judgment 
in its favor is granted. 

February 13,1942 

' JESSE C. ADKINS 

Justice 

#•###•#•#• 

79 Judgment 

This cause coming on to be heard on January 5,1942, on 
the motion of the defendant The Second National Bank of 
Washington, Trustee under the will of John J. Bowles, de¬ 
ceased, for summary judgment, filed herein December 6, 
1941, supported by affidavits, upon consideration of the com¬ 
plaint filed herein August 9, 1941, and the various plead¬ 
ings and papers filed herein since that date, and the Court 
having heard and considered the oral arguments of coun¬ 
sel, it is by the Court this 24th day of February, 1942, 
ORDERED that the motion of the defendant The Second 
National Bank of Washington, Trustee under the will of 
John J. Bowdes, deceased, for summary judgment, filed 
herein December 6, 1941, be, and it is hereby, granted; and 
ADJUDGED that, as to the defendant The Second Na¬ 
tional Bank of Washington, Trustee under the will of John 
J. Bowles, deceased, this action be, and it hereby is, finally 
dismissed. 

JESSE C. ADKINS, 

Seen Justice. 

JOHN J. WILSON, 

Atty. for Pltff. 
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80 Endorsed: Filed Mar 9 1942 Charles E. Stewart, 
Clerk 

In the District Court of the United States for the 
District of Columbia 


Civil No. 12432 
James McD. Shea, Plaintiff 
v. 

The Second National Bank of Washington, et al.. 

Defendant 

Notice of Appeal 

Notice is hereby given this 9th day of March, 1942, that 
James McD. Shea, plaintiff herein, hereby appeals to the 
United States Court of Appeals for the District of Colum¬ 
bia from the judgment of this Court entered on the 24th 
day of February, 1942 in favor of defendant, The Second 
National Bank of Washington, trustee against said plain¬ 
tiff, James McD. Shea. 

WHITEFORD, HART & CARMODY, 

By JOHN J. WILSON, 

Attorneys for Plaintiff. 

Memorandum, 

March 9—1942. 

Bond on appeal $250.00—filed. 

82 Designation of Record 

Comes now the plaintiff-appellant herein, and designates 
the following to be included by the Clerk of the Court 
in the record on appeal: 

(1) Complaint. 
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(2) Affidavit and exhibits which accompanied the mo¬ 
tion of the defendant, Second National Bank of Washing¬ 
ton, trustee, “To Dismiss, or, Alternatively, for Other Re¬ 
lief.” 

(3) Plaintiff’s affidavit filed September 5, 1941, and ac¬ 
companying exhibit. 

(4) Amending affidavit of Mr. John A. Reilly filed Sep¬ 
tember 9,1941. 

(5) Answer (and counterclaim for interpleader) of the 
defendant Bank. 

(6) Motion of the defendant Bank for summary judg¬ 
ment, accompanying affidavits, and stipulation. 

(7) Affidavit of Dallas M. Grady filed February 6, 1942. 

(8) Findings of fact and conclusions of law. 

(9) Judgment dated February, 24, 1942, sustain- 
83 ing defendant Bank’s motion for summary judgment 
and dismissing action as to Bank. 

(10) Notice of Appeal filed March 9,1942. 

(11) Memorandum of filing of cost bond in the amount 
of Two Hundred and Fifty Dollars ($250.00). 

(12) This designation. 

WHITEFORD, HART & CARMODY, 

By JOHN J. WILSON, 

Attorneys for Plaintiff-Appellant, 

815 15th Street, N. W., 

Washington, D. C. 

I hereby certify that on the 12th day of March, 1942, I 
mailed a copy of the foregoing Designation of Record to 
David C. Colladay, Esquire, one of the attorneys for the de¬ 
fendant, Second National Bank of Washington to his office 
address, 1331 G Street, N. W., Washington, D. C. 

JOHN J. WILSON 
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IN THE 


United States Court of Appeals 

for the District of Columbia. 


No. 8234. 


JAMES McD. SHEA, Appellant, 
v. 

THE SECOND NATIONAL BANK OF WASHINGTON 
(A BANKING CORPORATION), TRUSTEE, 

Appellee. 


BRIEF FOR APPELLEE. 


COUNTER-STATEMENT OF THE CASE. 

Appellant’s statement of the case, while fairly complete, 
is from the standpoint of Appellee deficient in several re¬ 
spects and, as a whole, colored favorably to the Appellant. 
Consequently, it is necessary for Appellee to counter-state 
the facts. 

In order to reduce to a minimum the bulk of material 
before the Court for its consideration and at the same time 
to submit as clearly as possible the essential facts, Appellee 
presents and here incorporates by reference the Findings 
of Fact by the trial court (Appellant’s App. 64-68, with the 
exception of Item 17 thereof) and the two written agree- 
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raents dated July 28, 1941, between Appellant and Eugene 
E. Sykes (Appellant’s App. 43-46 and 47-49). Beyond re¬ 
questing that the same be read and considered by the Court 
aS a part hereof, Appellee will detail but a few additional 
facts. These are drawn from the Affidavit of John A. Reilly 
dated August 29, 1941 (Appellant’s App. 12-21) with ex¬ 
hibits (Appellant’s App. 23-46) and the Affidavit of John 
A. Reilly dated September 8,1941 (Appellant’s App. 49-50), 
which, with the agreement between Appellant and Sykes 
contained in Appellant’s Appendix at pages 47-49 thereof, 
set forth in full the facts in the case. 

Before the submission of the offer of Thomas G. Slater 
dated July 21, 1941, to purchase the property in question, 
which set in motion the chain of events here involved, the 
Appellee, being a testamentary trustee charged with liqui¬ 
dating advantageously a large amount of real estate, had 
been offering the property here in question, the appraised 
value of which was $125,000.00, and had received some 
offers, among them one submitted by the Appellant through 
John D. Mattingly, a salesman in the office of J. Dallas 
Grady & Son, for $115,000.00, none of which offers was con¬ 
sidered acceptable. (Appellant’s App. 13-14) 

When the July 21, 1941, Slater offer of $121,250.00 came 
in through the office of H. L. Rust Company, providing that 
the commission should be divided equally between the Grady 
and Rust firms, the Appellee-Trustee promptly recalled to 
the attention of the Rust Company that the Grady firm 
had been exclusively authorized and that the proposed split 
commission made the offer unacceptable. The Rust Com¬ 
pany promptly countered by stating that, in that case, the 
offer would not be submitted until after expiration of the 
Grady firm’s exclusive, whereupon it would be submitted 
with provision for a full commission to the Rust Company 
only. The Appellee-Trustee submitted these facts to the 
Grady firm, which thereupon in writing authorized the ac¬ 
ceptance of the Slater offer and payment of sales commis¬ 
sion in accordance therewith. Not until then did the Appel¬ 
lee-Trustee notify the Rust Company that the Slater offer 
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was accepted, subject to compliance by the trustee with the 
provision in the lease of the property giving Eugene E. 
Sykes “the first refusal to purchase the property.” (Ap¬ 
pellant’s App. 14-15) 

Appellant’s statement of the case contains his contended 
construction of the two agreements between him and Sykes; 
but, as the proper construction thereof is one of the prin¬ 
cipal issues in the case, Appellee respectfully refers the 
court to the agreements, themselves, as hereinbefore cited. 

Appellant’s statement describes the manner in which the 
Slater offer was exhibited to Sykes’s attorney; examination 
of the facsimile reproduction of the offer as exhibited (Ap¬ 
pellant’s App. 27-28) gives a clearer picture. 

Appellant’s statement describes Sykes’s letter dated July 
28, 1941, which, however, was not delivered to the Appellee 
until July 29, 1941, (and then by hand) with reference to 
exercising his privilege of first refusal; but reference to 
Appellant’s Appendix, 29, gives the language of the letter, 
itself. It says in part “I # * * hereby give notice # # # that 
I elect to exercise my right of first refusal * * • and pur¬ 
chase the premises demised to me by said lease agree¬ 
ment.”; it makes no reference to the terms of the Slater 
offer exhibited, after repeated demands, to Sykes’s attor¬ 
ney; it does provide for the full commission to be paid to 
the “office of J. Dallas Grady and Son, in which John D. 
Mattingly is a salesman.” 

That day, July 29, 1941, was the last of the three days 
allowed Sykes under the lease to exercise his option right. 

Upon receipt of the said Sykes letter, the Appellee-Trus¬ 
tee on the same day wrote Sykes acknowledging it and sub¬ 
mitting, to be executed by him and promptly returned to the 
Appellee, a formal contract to purchase the said property. 
The originals were received by Sykes July 31, 1941, while 
copies were delivered by messenger to his attorney on July 
29,1941. The formal contract was in the same terms as the 
Slater offer, including provision for split commission be¬ 
tween the Rust and Grady firms and provision that the 
property was sold subject to an existing tenancy and the 
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rental to be collected by the Rust Company which was to 
receive 3% therefor, except that it contained an additional 
provision, as quoted in Appellant’s statement of the case, 
such that, in case the making of this contract with Sykes 
and conveyance in accordance therewith should result in 
elimination of the lease, the purchaser would pay the rent 
commissions the same as if the lease remained throughout 
its term. Sykes never responded to that letter. (Appel¬ 
lant’s App. 16-17, 30-34) 

On July 31, 1941, the Appellee-Trustee called the atten¬ 
tion of the Grady firm to the fact that it had agreed upon 
the split commission and to the fact that its exclusive would 
expire at the close of business August 3, 1941; out of that 
notification there developed arrangements for a conference 
for the purpose of endeavoring to settle differences. (Ap¬ 
pellant’s App. 17) 

On August 5, 1941, the Appellee-Trustee notified Sykes 
through his attorney that a conclusion of the matter must 
be reached, and it thereupon learned that the Appellant was 
the person ultimately interested in obtaining the property 
(Appellant’s App. 17-18). In the course of ensuing nego¬ 
tiations the Appellee extended to August 7, 1941, the time 
therefor (Appellant’s App. 18). 

On August 7, 1941, when Slater withdrew his $121,250.00 
offer and submitted a new offer of $125,000.00, with deposit 
increased from $5,000.00 to $25,000.00, the Sykes matter was 
still under negotiation. The Appellee immediately notified 
Appellant’s attorney of receipt of the new Slater offer but 
continued negotiations with him throughout the remainder 
of the time extended (Appellant’s App. 18-19). When the 
time extended for negotiations had expired, the Appellee 
considered the status of the matter, concluded that Sykes 
had failed validly to exercise his right of first refusal, and 
on the same day wrote giving him notice thereof and notice 
of the new Slater offer. Sykes never responded to that 
letter. (Appellant’s App. 19-20) 

On August 8, 1941, the Appellee returned to Sykes his 
deposit previously made. (Appellant’s App. 20) 
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SUMMARY OF ARGUMENT. 

The trial court correctly sustained Appellee’s motion for 
summary judgment and dismissed the action as to it, there 
being no genuine issue as to any material fact, and Appel¬ 
lee being entitled to judgment as a matter of law. 

When the Appellee-Trustee accepted the July 21, 1941, 
Slater offer subject to the rights of Sykes under the option 
clause in his lease, it became bound to the said Slater un¬ 
less Sykes should validly exercise his option in accordance 
with its terms within the time allowed therefor. It gave 
Sykes a sufficient notice of the said Slater offer. The re¬ 
sponding letter from Sykes delivered to Appellee on July 
28, 1941, (the last day of the time limited in the option 
clause), was, because of the requirement therein that a full 
commission be paid to the Grady firm, conditional and 
thus ineffective to consummate a contract between Sykes 
and the Appellee-Trustee with respect to purchase and sale 
of the property in question. The question of whether Ap¬ 
pellee was otherwise obligated to pay a commission to the 
Grady firm on the sale by reason of an exclusive contract 
is immaterial; but, in any event, it was not so obligated. 
WTiether conditional or not, the said letter from Sykes did 
not properly exercise his right of “first refusal” as pro¬ 
vided for in his lease. It is true that, had Sykes properly 
exercised his right, nothing further would have been re¬ 
quired. Correspondingly, the Appellee was not under any 
duty to submit to Sykes anything after receiving his said 
letter. Sykes never effectively exercised his right with re¬ 
spect to purchase of the property under his lease thereof; 
and there is no binding and enforceable contract between 
him and the Appellee-Trustee for the sale of the said prop¬ 
erty. 

Besides a binding present contract of sale between SvkesJ 
the optionee, and the Appellee-Trustee, the Appellant must 
have had a valid contract of sale between Sykes and himj 
self, in order to support this action. Even assuming that 
there was such a contract between Sykes and the Appellee[ 
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there still was not between Sykes and the Appellant. In the 
authorities cited by Appellant and in every related case ex¬ 
amined by counsel for the Appellee, the contracts recognized 
by the courts as furnishing adequate basis for such an ac¬ 
tion as this for specific performance were contracts of sale. 
The contract between the Appellant and Sykes was, by con¬ 
trast, an agreement for a sale at a future date and contin¬ 
gent upon Sykes’s first obtaining the property. At the time 
it was made, Sykes had no interest whatsoever in the prop¬ 
erty; he had a mere unexercised option right to purchase; 
and he did not bind himself to obtain the property. Under 
such a contract, the Appellant could not and did not become 
the equitable owner of the property; and he cannot main¬ 
tain this action against the Appellee-Trustee. 

No cited authority, and none found by counsel for the 
Appellee-Trustee, justifies the granting of the relief sought 
by Appellant. To extend to him, without clear authority, 
the principle of the cases cited in Appellant’s brief would, 
particularly under the circumstances of this case, be utterly 
inequitable. 

ARGUMENT. 

i The only issues remaining in the cause are two involving 
questions of law. One of these is: whether the letter of 
Sykes delivered to the Appellee-Trustee July 29, 1941, was 
sufficient in law to give rise there and then to a contract of 
sale of the property in question under the option clause in 
his lease. The other is: whether, if the said Sykes letter 
did give rise to a purchase contract, the two written agree¬ 
ments between Sykes and the Appellant dated July 28,1941, 
(the same as the date of. the aforementioned letter) show 
a contract between them sufficient in law that, when taken 
with such contract between Sykes and the Appellee, the two 
together constitute a valid basis for this action by the Ap¬ 
pellant. 

i The trial court, without passing upon the second ques¬ 
tion, resolved the first in the negative and awarded sum¬ 
mary judgment to Appellee; Appellant argues the second 
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question in addition in his brief and, consequently, this brief 
will discuss it also. 

If either question is answered in the negative, the action 
of the trial court should be affirmed. 

Sykes Did Not Validly Exercise His Right of First Refusal 

to Buy. 

Upon accepting (subject to Syke’s rights) the first Slater 
offer, the Appellee-Trustee bound itself to Slater unless 
Sykes should supersede him strictly within the terms of 
the option clause. That clause provided for notice to Sykes, 
which Appellee promptly gave. Sykes delivered to Appel¬ 
lee his response on the last day of the time allotted him by 
the option. 

The Appellee, not finding the Sykes response a proper 
exercise of his right but recognizing it as an indication of a 
desire therefor, went further and submitted a formal con¬ 
tract for his signature; but he ignored this, and various con¬ 
versations and negotiations which also followed the deliv¬ 
ery of Sykes’s letter produced no result. 

Therefore, while the events which followed Sykes’s de¬ 
livery of his letter of July 29 do serve to show the efforts of 
Appellee to arrive at agreement with him (or with Appel¬ 
lant acting in his stead), they are not involved in this issue. 
Expiration of the last extension of time by Appellee and 
its notice to Sykes that he had failed to exercise his option 
reduced the question to this: did Sykes’s delivery of his 
said letter within the three days allowed him by the option 
clause constitute a valid exercise of his right and give rise 
to a contract of sale between him and the Appellee? 

(The fact that the Appellee gave notice to Sykes of the 
second Slater offier, and his ignoring of that notice, are im¬ 
portant only as showing that, when it was obvious to the 
Appellee that Sykes had not validly exercised his option as 
to the first Slater offier, it properly gave him like oppor¬ 
tunity as to the newly received Slater offer and that, since 
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he did nothing to exercise his option as to the latter, he ex¬ 
cluded himself entirely from right to buy.) 

The option clause in the Sykes lease provided simply that 
the lessor should give notice of receipt of any bona fide offer 
acceptable to it to purchase the property and that the 
lessee (Sykes) should have the “first refusal to purchase 
the property” if he should exercise that privilege within 
three days after receipt of such notice. As was held in 
Thomason v. Bescher, 176 N. C. 622, 97 S. E. 654, cited by 
Appellant, an option is a continuing offer to sell. It is 
strongly to be doubted that such an option clause as here 
involved is sufficiently definite to be susceptible of enforce¬ 
ment ; and, certainly the most it could amount to would be 
one of two things: (1) either it was intended that the lessee 
should signify a willingness to buy for the price offered by 
another, whereupon the terms of a contract of sale would 
have to be negotiated and agreed upon, yielding in that way, 
meeting of the minds of the parties ( Canton Co. v. Northern 
Central Ry. Co., 21 Md. 383, 396, 397) or (2) it was intended 
that the lessee must meet each and every term of the offer 
received from another. 

Neither of these things was done by Sykes. 

Under the first alternative, his letter might amount to 
notice that he was willing to pay the price offered by an¬ 
other; but, when a contract of sale was submitted to him 
immediately after receipt of his letter, he ignored it and 
must have lost by lapse of time any rights he had by virtue 
of his letter. Furthermore, negotiations carried on by the 
Appellee-Trustee with counsel for the Appellant, after sub¬ 
mission of the formal contract to Sykes and as soon as it 
was disclosed that Appellant was the real party in interest, 
were equally abortive. 

Under the second alternative, Sykes’s letter could not 
amount to exercise of his option right, because his letter 
was definitely conditional. ( Strong, et al., v. Moore, et al., 
105 Ore. 12, 207 Pac. 179, 23 A. L. R. 1217; Beaumont v. 
Prieto, 249 U. S. 554, 63 L. Ed. 770; Minneapolis, etc. Ry. 
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v. Columbus Rolling Mill , 119 U. S'. 149, 30 L. Ed. 37 6; Potts 
v. Whitehead, 23 N. J. Eq. 512; and see, also, Iselin v. United 
States, 271 U. S. 136, 70 L. Ed. 872) 

His counsel had demanded to see and there had been ex¬ 
hibited to him the original contract submitted by the other 
party (Slater). Yet Sykes’s letter makes no reference to 
so much as a single one of the innumerable specific terms of 
sale exhibited, and not even a general reference to the con¬ 
tract exhibited. 

There had not been shown the attorney, it is true, the 
name of the other party (Slater) or the name or names, if 
any, inserted in the space provided for designating the per¬ 
son or persons to receive the sales commission, or the firm 
name of H. L. Rust Company appearing at the head of the 
contract and in the body thereof as broker. None of these, 
however, was material to Sykes’s exercise of his option. It 
did not concern him who the other party was or through 
whom the other party was dealing; it was no part of his 
option right to designate what the Appellee-Trustee should 
do with the purchase money which he must agree to pay to 
it as seller. 

It is said in the unverified Complaint that he “under¬ 
stood”, “as the fact was”, that J. Dallas Grady & Son were 
the exclusive agents for the sale of the property. There is 
no shadow of contention, however, that such understanding 
arose from anything said or done by the Appellee-Trustee; 
and the facts are shown and are indisputable that, in the 
case of the Slater contract, the exclusive had been waived 
by J. Dallas Grady & Son explicitly in writing and they had 
expressly agreed to a split commission with the H. L. Rust 
Company. Nevertheless, Sykes took it upon himself to 
dictate as a condition of his so-called exercise of his option 
right that the Appellee-Trustee must pay $3,737.50 of the 
purchase money “to the real estate office of J. Dallas Grady 
and Son, in which John D. Mattingly is a salesman”. Sykes 
had no right to dictate the disposition of any part of the 
purchase money. And he certainly would have no right, 
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and Appellant can have none, to complain that, because 
Sykes undertook to act upon misinformation from a source 
other than the Appellee-Trustee as to the terms of sale, his 
attempted exercise of his option right proved to be condi¬ 
tional and ineffective. 

Even if dictating disposition of the purchase money had 
been within Sykes’s rights (subject, of course to the terms 
of the other contract which the Appellee-Trustee had in 
hand) and he wanted to insert such provision in his letter, 
he would have been protected by the law in requiring that 
be be showm or be informed as to the exact terms in this 
respect of the contract. But, even this, he did not do; he 
took it upon himself to act upon misinformation from Mat¬ 
tingly, the salesman, and so took upon himself the risk of 
error. 

Moreover, if Sykes had a right merely to meet the terms 
stated in the Appellee-Trustee’s notice letter to him (Ap¬ 
pellant’s App. 25), he did not even conform to that; his 
direction as to the purchase money was a condition added 
to his reply. (Cases, supra) 

It follows, that Sykes having failed to take action suffi¬ 
cient to exercise his option under either of the tenable con¬ 
structions of the clause in the lease, or even under the pos¬ 
sible construction last suggested above, he effected no con¬ 
tract for purchase of the property. 

It is contended by the Appellant that, while the Grady 
firm waived with reference to the Slater offer its right to 
full commission, that did not deprive them of a right to re¬ 
ceive under their exclusive a full commission on a sale to 
Sykes under his option and that consequently Sykes’s 
specifying a full commission to the Grady firm would not 
make his letter delivered July 29 materially conditional. 

Exactly what the Grady firm did is established fact; it 
“authorized in waiting, under the aforementoned exclusive 
agency, the acceptance of the said Slater offer and payment 
of sales commission in accordance therewith.” (Italics sup¬ 
plied.) (Appellant’s App. 15.) 
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Confronted with this state of fact, and recognizing that 
some means must be found if possible to nullify the destruc¬ 
tive effect of Sykes’s having taken it upon himself to dictate 
to the Appellee-Trustee the payment of a full commission 
“to the office of J. Dallas Grady and Son, in which John D. 
Mattingly is a salesman”, the Appellant, after the case had 
been argued in the trial court, and while it was under con¬ 
sideration, filed an affidavit of Dallas M. Grady, on which he 
now relies. That affidavit, filed 55 days after expiration of 
the time allowed by the rules of court, 31 days after argu¬ 
ment of the motion for summary judgment, and approxi¬ 
mately one week after the last of proposed findings of fact 
and conclusions of law were presented, it was hoped would 
show that the Grady firm did not agree to take less than a 
full commission on a sale which Sykes might effect through 
exercise of his “first refusal”. 

The Grady firm and Mattingly, its salesman who pre¬ 
cipitated this contest, had for some time been trying to sell 
this property and were fully acquainted with the option 
clause in the Sykes lease. When the Grady firm author¬ 
ized acceptance of the Slater offer and payment of sales 
commission in accordance therewith, knowing of the option 
rights of Sykes, it necessarily assented to a sale whether to 
Slater or to Sykes, in accordance with the Slater offer; the 
sale had to be to Slater if not to Sykes, and the only way 
Sykes could get the property was by meeting the terms of 
the Slater offer. Moreover, the terms of the Grady waiver 
show plainly that this was recognized. For Grady, at the 
last available moment, to furnish, and Appellant to file, an 
affidavit composed of conclusions of law as to the effect of 
his action, in an attempt to make it something it was not 
and was not intended to be, is preposterous. 

But it can in any event avail the Appellant nothing. In¬ 
sofar as the affidavit relates to the contract Appellant al¬ 
leges was effected by Sykes with Appellee, it consists of 
mere conclusions of law; and such conclusions, no matter 
how formally sworn to, cannot countervail the facts as to 
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that alleged contract which are indisputably established in 
the record, namely: the option clause, the Slater offer, the 
terms of the Grady firm’s authorization letter, the Appellee- 
Trustee’s letter of notice to Sykes, the facts as to his exam¬ 
ination of the Slater offer, and the letter of purported ac¬ 
ceptance which Sykes caused to be delivered to the Appel¬ 
lee-Trustee in response to its letter of notice. Clearly the 
Grady affidavit neither adds to nor detracts from the estab¬ 
lished facts with reference to that transaction; and the legal 
inferences necessarv to be drawn from those established 
facts are to be drawn by the Court and are not subject to 
establishment by an affidavit consisting of argumentative 
conclusions. 

Even if it is conceded that the legal construction sought 
by the Grady affidavit to be placed upon the Grady firm’s 
authorization letter is correct (which this Appellee em¬ 
phatically does not concede except for purposes of argu¬ 
ment), that still cannot aid the contention of Appellant 
herein that Sykes effected a contract by exercise of his op¬ 
tion right. For the argument presented in the Grady affida¬ 
vit goes only to asserting that that firm had certain rights 
against the Appellee-Trustee. It has no bearing whatso¬ 
ever upon the strict requirement between Appellee and 
Sykes that the latter, the optionee, meet explicitly the terms 
of the Slater offer, nor upon the utter lack of right on the 
part of Sykes, in responding to the Appellee-Trustee’s no¬ 
tice, to attempt to dictate to the Appellee-Trustee the dis¬ 
position of any part of the proceeds of sale of a part of the 
corpus of its trust. The case of Morse v. Tillotson & W. 
Company, (C. C. A. 2) 253 Fed. 344, 1 A. L. R. 1485, cited 
by Appellant, has no bearing upon such a situation as this. 
That case stands solely for the proposition that a condition 
which would be implied in law as between the offeror and 
offeree will not wffien attached to the offeree’s acceptance 
make the same conditional and therefore ineffective; and 
the condition there held implied in law was that, in an offer 
of sale, the title be marketable. Clearly that is not this 
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situation. The subject matter of the condition added by 
Sykes was a matter of contract, if any, between the Ap¬ 
pellee-Trustee and the firm of J. Dallas Grady & Son; it had 
nothing to do with the rights and obligations between Sykes 
and the Appellee; and it was not such a thing as to be im¬ 
plied by law as a condition between them. (Appellant’s 
citation to 12 Am. Jur. 546 , Sec. 54, is to the identical effect.) 

Moreover, even if it be conceded arguendo that the sub¬ 
ject matter of Sykes’s added condition was such as would 
be implied by law between him and Appellee, still the cita¬ 
tion by Appellant of authorities such as Morse v. Tillotson 
& W. Company and 12 Am. Jur. 546 , Sec. 54, supra, while 
dismissing from consideration such cases as Minneapolis, 
etc. Ry. v. Columbus Rolling Mill, 119 U. S. 149, 30 L. Ed. 
376, is hardly helpful to the Court. Cases such as the 
Minneapolis Railway case are very much in point; for they 
stand for the basic rule of law, namely, that the optionee 
must meet the terms of the offer in hand and that varying 
from those terms in an attempted acceptance is a rejection 
of the offer. But it means nothing to cite authority that ac¬ 
ceptance of an offer is not rendered insufficient to consum¬ 
mate a contract by a condition which would be implied; for 
that merely assumes one of the points at issue, namely: 
whether, despite its authorization letter, the Grady firm was 
entitled to a full commission on a sale to the optionee who 
had to meet the terms of the offer in hand and such would 
be an implied condition. 

Appellant complains of the statement in the trial court’s 
memorandum that the optionee must meet each and every 
term of the offer or the parties must negotiate other terms 
of a contract of sale; Appellant says the latter proposition 
would tend to destroy the optionee’s right. He has no an¬ 
swer to the first proposition, however, except to say that it 
would be unreasonable to expect Sykes to meet the term of 
the Slater offer with respect to division of commission be¬ 
tween the Grady and Rust firms, because, Appellant as¬ 
serts, the Rust Company had not procured Mr. Sykes as a 
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purchaser and the Grady firm had a right to a full commis¬ 
sion. Why an optionee having an absolute right to buy 
property simply by meeting the terms of the offer of another 
(but having no other right) should feel called upon to con¬ 
cern himself with the disposition of the purchase money 
after payment of it to the optionor is not apparent. If 
Sykes had met the terms of Slater’s offer, the property 
would have been his; once he had paid the purchase money 
to the Appellee, the latter alone could be concerned with 
the application of that money. If the Grady firm had a 
right to commission, it was a right against Appellee. Even 
if it be imagined that Sykes was solicitous of Appellee’s 
incurring some liability, still he had no right to attempt to 
guide the Appellee in determining to whom commission 
should be paid. When, in the attempt, the option right was 
lost, none could complain. The question of commission was 
one involving risk only for Appellee and to be determined 
solely by it. And the Appellee-Trustee was not unmindful 
of the fact that, having accepted the Slater offer subject 
to the option clause, its selling the property on any different 
terms would give rise to rights of action by the Grady firm, 
by the Rust Company, and by Slater, of which at least the 
last two could be expected to be prosecuted. 

Appellant’s reference to the right of the Grady firm to 
a full commission is, of course, merely assumption of a 
point in argument; but his statement that the Rust Com¬ 
pany had not procured Mr. Sykes as a purchaser is clearly 
wrong. Certainly the Grady firm did not procure Sykes 
as a purchaser; he held an option on the property written 
into his lease of it. Once Sykes obtained that lease, no one 
could procure him as a purchaser. Sykes was procured as 
a purchaser when that lease was negotiated. The lease pro¬ 
vided for a commission calculated as a percentage of the 
rents. Obviously Sykes, if procured as a purchaser at all, 
was so procured by the H. L. Rust Company when the lease 
was signed. This is recognized by Appellant in his argu¬ 
ment (Appellant’s Brief 11) that Sykes “did not contem- 
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plate his being personally liable for a broker’s commission 
in securing him as a lessee in the first instance. ’ ’ 

Appellant Had No Contract With Sykes Sufficient to Sup¬ 
port this Action. 

The contract between Appellant and Sykes is evidenced 
by the two written agreements between them dated July 
28,1941, (Appellant’s App. 43-46 and 47-49). 

Appellant’s entire theory of the jurisdiction of the Court 
to grant him relief in this action is founded upon the case of 
Lenman v. Jones, 33 App. D. C. 7; 222 U. S. 51, 56 L. Ed. 89, 
and upon the case of Solomon v. Shewitz, 185 Mich. 620, 
152 N. W. 196. Neither case, however, is authority for the 
granting of the relief Appellant here seeks; for, while those 
cases superficially resemble the case at bar, careful exam¬ 
ination of them shows that neither goes to the lengths which 
the Appellant urges upon this Court. 

The difference lies in the contract between Appellant and 
Sykes. 

In Lenman v. Jones, a purchaser negotiated and signed a 
present contract of sale with the owner of certain property 
and on the following day entered into a present contract 
of sale of the same property to a sub-purchaser and shortly 
thereafter executed a deed accordingly. When the orig¬ 
inal seller refused to join in conveyance to the sub-pur¬ 
chaser, action was filed by the sub-purchaser against the 
original seller for specific performance. This Court, con¬ 
sidering the sub-contract and the deed together, held that 
the sub-contract was an express contract of sale (p. 21) and 
also held that the original contract was a contract of sale 
(p. 18). The Court then theorized that with the signing of 
the original contract the equitable title passed to the vendee 
and the owner thereafter held the property as trustee for 
the vendee; further, it said, the vendee thereupon could con¬ 
vey the equitable title she held or dispose of it in any way 
she chose, and even, upon her death, it would pass to her 
heirs. That being so, the Court said, she had the power to 



make the contract of sale to the sub-purchaser, and thereby 
the latter succeeded to all the rights which she had under 
her contract with the original vendor, with power to en¬ 
force specific performance of that original contract against 
the original vendor. The right of specific performance in 
such cases, the Court said, depends upon the character of 
title acquired by the original vendee and his power to “sell, 
encumber, convey, or contract for the conveyance of the 
property in which the equitable title has become vested by 
virtue of the original contract” (p. 36) (Italics supplied). 

In the case at bar the contract between Sykes and Appel¬ 
lant was quite different; it was not a present contract of 
sale but a contingent agreement to make a sale at a future 
date. In 66 C. J. 701, § 261, it is said: “as a general rule, if 
it appears that the contract # * • depends upon some con¬ 
tingency or future act of one of the parties, it is an execu¬ 
tory contract, * * In Barnett v. Meisterling, 327 Ill. 564, 
158 N. E. 806, 809, it was held that an agreement to sell land 
is an executory contract, distinguishing an option, afn execu¬ 
tory contract of sale of real estate, and such an agreement 
to sell. And in Calender v. Cross field Oil Syndicate, 84 
Mont. 263, 275 Pac. 273, it was held that an agreement to 
sell is a contract to be performed in the future. The distinc¬ 
tion is simply this: one form of contract (the contract of 
sale, sometimes called an executory contract of sale) effects 
a present sale, with money payments and other details to 
take place, perhaps, in the future; the other form of con¬ 
tract (the contract to sell, sometimes referred to as an 
agreement for sale) constitutes but an agreement to make 
a sale at some future date. And, in the case at bar, that 
future date was to be, if ever, if and when Sykes should 
have obtained the property in question. 

The agreement in question (set forth in Appellant’s App. 
43-46) deals with sale and purchase of the property but was 
made at a time when Sykes did not have the property and 
contained no commitment whatsoever on the part of Sykes 
to purchase it in order to be able to resell and in no way 
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obligated him to sell it to Appellant until and unless he ac¬ 
quired title from the owner, the Appellee-Trustee. (The 
making of an assignment by Sykes to Appellant was studi¬ 
ously avoided.) 

What was done was to make a contract for Shea to finance 
the proposed exercise by Sykes of his option right, and for 
Sykes, if successful in acquiring the property, to re-sell to 
Shea at the time of acquisition thereof the property which 
it was hoped he would acquire, and likewise to sell Sykes’s 
rights under such contract as it was hoped he might make 
with the Appellee-Trustee pursuant to his option right. The 
contract in question, after recitals that Sykes “desires” to 
exercise his right to buy the property and “desires” to re¬ 
sell the property “simultaneously with his acquiring title 
thereto after having exercised his right to purchase”, sets 
forth that Sykes “agrees to sell” and Shea “to purchase” 
the property “ such sale and purchase thereof to take place 
simultaneously with the passing of the title to said premises 
to said vendor by reason of having exercised his right under 
said option to purchase said premises, under terms and 
conditions identical with those which said vendor will have 
to comply with in the exercise of his option right and in 
order to complete good title to said premises in him”; and 
further on in the contract it sets forth that Shea “shall 
cause to be paid in the name and for the account of” Sykes 
“to said present owner of said premises, said Second Na¬ 
tional Bank, Trustee”; and further on in the contract it sets 
forth that Sykes “covenants and agrees to sell and trans¬ 
fer” to Shea his, Sykes’s, interest in “the contract which 
will be made by and between said Second National Bank, 
Trustee, as seller,” and Sykes “by reason of the exercise 
of his right to purchase under said option”; and further 
on in the contract it sets forth that Shea will indemnify 
Sykes for any damages by reason of failure of Shea “to 
comply with any other term of said contract of sale which 
will be made” by and between Sykes and the Appellee- 
Trustee; and in conclusion it provided that the Appellee- 
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Trustee should be required to pay the full commission to 
Dallas M. Grady. (Italics supplied.) 

Clearly, under that contract, Shea could have no rights 
with respect to the property unless and until Sykes should 
have acquired title to it. Certainly no assignment of 
Sykes’s option was attempted. Equally, it was not a con¬ 
tract of sale, as distinguished from a contract to sell. 
Sykes, obviously, was not treated as being the owner of the 
property, even in equity, at the time the contract was made. 
Moreover, Sykes did not go so far as to contract that he 
would become the owner. The contract, then, was merely 
that, when, as, and if Sykes should make a contract of pur¬ 
chase from the Appellee-Trustee, he then would sell to Shea 
his rights under that contract, and, when, as, and if Sykes 
shbuld acquire the property, he then would re-sell it to Shea. 

Appellant seeks to mend this breach in his case by insist¬ 
ing that the other written agreement (Appellant’s App. 
47-49), which deals with assignment by Sykes to Appellant 
of rights under certain leases of the property in question, 
shows that the one discussed above, contrary to its own 
terms, was a contract of sale. A reading of this lease as¬ 
signment agreement, however, fails to support such a con¬ 
tention. There is no language in this contract, itself, which 
has to do with the matter of sale; only in the mere recitals 
of the lease contract is such language found; and that lan¬ 
guage does not accord with the facts. For instance, in the 
second recital paragraph, it is said that “Whereas, said 
Eugene E. Sykes has exercised his right under an option 
to purchase said premises * * and in the third recital 
paragraph it is said that, whereas Sykes has entered into 
an agreement dated July 28,1941, with Shea “whereby said 
Eugene E. Sykes resells said premises” to Shea. These 
recitals did not make these things so; and the facts show 
they were not. Besides the fact that the contract as to sale 
shows on its face that it was not a contract of sale and that 
Sykes was not considered as having exercised his option 
right, the undisputed fact is that the letter which Appellant 
contends constituted Sykes’s exercise of his option right 
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was not delivered to or in any way disclosed to the Appel¬ 
lee-Trustee (the optionor) until July 29,1941, the day after 
the date of the two contracts between Sykes and Appellant. 
(Appellant ascribes significance to the fact that the letter 
was dated July 28,1941. But the letter was not even mailed 
that date; it was delivered by hand and not delivered until 
the 29th.) Appellant seeks by mere recitals of one written 
contract, to modify the terms of agreement in a separate and 
distinct written contract—and by recitals which are con¬ 
trary to fact. 

Appellant argues that the draftsman, instead of employ¬ 
ing the words “contract which will be made” in referring 
to the hoped-for exercise of Sykes’s option right, “could 
just as easily have said ‘the contract which is being made 
simultaneously herewith,’ as was the fact.” Perhaps he 
could have, except that it would not have recited the facts, 
and it would not have left Sykes the freedom from commit¬ 
ment to exercise effectively his option right which he obvi¬ 
ously insisted upon in the preparation of that agreement. 
(See, in addition to the two contracts, the closing paragraph 
of Sykes’s Answer herein, Appellant’s App. 12.) 

It follows from the nature of the contract between Sykes 
and Appellant that it did not serve, as a present contract of 
sale might have done, to make Appellant the equitable owney 
of the property or to transfer to him any interest in the 
property. There obviously was no interest which, had Ap¬ 
pellant died, would have descended to his heirs. Moreover, 
there was not even a right of action which would have been 
left to compel Sykes to enforce his option or answer in dam¬ 
ages for failure to do so. (Cf., The language of Lord 
Eldon concerning the effect of a contract of sale of real es¬ 
tate in the foundation case of Paine v. Meller, 6 Ves. 349 
(1801), cited and discussed in Williston on Contracts (Re¬ 
vised Edition 1936) at pp. 2611-2612.) 

Clearly this Court did not in Lenman v. Jones, with its 
carefully reasoned opinion, intend any such effect as is here 
attempted by the Appellant; and certainly, in view of its 
patent caution in defining the extent of that decision, this 
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Court is not, without at least clear citation of authority, 
going to extend the effect of that decision to grant similar 
relief to a person holding a mere contingent contract for a 
possible future sub-purchase of property, particularly un¬ 
der the circumstances prevalent in this case. ( Hennessey 
v. Woolworth, 128 U. S. 438,442,32 L. Ed. 500.) 

Appellee’s counsel, despite a most extensive search, have 
not found so much as one case on the novel proposition here 
urged by Appellant; and, in every case involving related 
situations, counsel have found that the contracts involved 
were all present contracts of sale. 

The statement last above applies as well to the other case 
cited by Appellant, Solomon v. Shewitz. There, too, the 
sub-purchaser held a present contract of sale. 

Even if there could be left out of consideration the ques¬ 
tion of whether the Sykes contract with Appellant was a 
contract of sale or an agreement to make a sale in the fu¬ 
ture, the situation still would be that the Court is asked to 
extend the relief of Lenman v. Jones (which itself is an ex¬ 
treme extension of equity) to an Appellant whose only con¬ 
tractual standing was a purely contingent right to become 
a sub-purchaser. (In 58 C. J. 916 , § 75, it is said that 
“ where a purchaser , in a contract of sale of land sells his 
right or title to the land to a third person, the latter, or sub¬ 
purchaser • * * may sue to enforce specific performance by 
the original vendor of the original contract of sale , * * V’ 
In Williston on Contracts (Revised Edition 1936), § 954 A., 
it is said: “One who has contracted to purchase land may 
assign his right or he may contract that he will acquire title 
and then transfer it.” [Italics supplied.]) Can it validly 
be said that to make such a further extension of the prin¬ 
ciple of Lenman v. Jones would be equitable, where the op¬ 
tionee has refused to press claims in which he plainly does 
not believe (see the Answer filed by Sykes herein, Appel¬ 
lant’s App. 8-12) cmd where he is not subject to compulsion 
by the Appellant? Obviously not. 

1 The treatment of the Sykes letter to Appellee already re¬ 
ferred to is significant in another respect. It is note- 
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worthy that Appellant consistently refers to that letter of 
response to Appellee’s notice under the option as Sykes’s 
letter of July 28, 1941 (the date of the contracts between 
Sykes and Appellant), while the letter is always referred 
to by Appellee as delivered July 29, 1941. Why this dif¬ 
ference? Appellant would avoid the simple fact that, at 
the time of making his contracts with the Appellant, Sykes 
had nothing to he transferred, legally or equitably. Not 
until his attorney had delivered that letter to the Appellee 
on the following day, the 29th, could he possibly have had 
anything to transfer to the Appellant. In that situation, 
obviously the Appellant did not become by virtue of his 
contract with Sykes the equitable owner of the property or 
the transferee of any interest therein. 

In the case of Solomon v. Shewitz, supra, it is true the 
court held that a sub-purchaser making a contract with an 
optionee who thereafter exercised his option could compel 
specific performance by the optionor. But it is to be noted 
that the court cited no authority for its decision on this 
point and that, in any event, that case as already noted in¬ 
volved a present contract of sale. 

It may be argued, however, that, whether the optionee 
was willing to go forward or not, the benefit of whatever he 
did should accrue to the Appellant and that, if what the 
optionee did effected a contract with the Appellee, the Ap¬ 
pellant should have the benefit of it. The answer lies, again, 
in the terms of the contract between the optionee and the 
Appellant. That contract made it expressly a condition 
precedent to the accrual of any rights of the Appellant with 
respect to this property that the optionee should first have 
exercised his option and obtained title to the property. The 
reason is clear. It is admitted in Appellant’s brief and was 
conceded below, that an assignment by the optionee was 
carefully avoided; similarly, the contract shows the utmost 
care was taken that the Appellant should not come into the 
field of activity between the Appellee and the optionee and 
that the optionee would first have to do everything neces- 
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sary to obtain title to the property. But this optionee, hav¬ 
ing guarded himself against being under compulsion from 
the Appellee, arrived at a point where he declined, as he 
had preserved the right to do, to go further in enforcement 
of his efforts. (See Sykes’s Answer herein, paragraphs 11 
through 14, Appellant’s App. 10-12). In that situation, and 
when that was the contract which the Appellant made with 
the optionee, it does not well lie in his mouth now to say 
that, because the optionee declined to go on, he should be 
allowed by the Court to step in and prosecute an action him¬ 
self. 

In Appellant’s brief (pp. 17-18) the argument is made 
that for all practical purposes the situation of Sykes and 
Appellant was that of assignor-assignee. The object of the 
argument apparently is to bolster, if possible, the plainly 
failing case of the Appellant by suggesting that in practical 
effect the Appellant was assignee of the option right and 
that consequently a practical result in this case would be 
to let him maintain this suit for specific performance. Yet, 
in the same paragraph Appellant concedes that “Naturally, 
Mr. Sykes did not want to assign his option right to Appel¬ 
lant because of the risk that such assignment might be de¬ 
structive of the right itself.” In other words, the Appel¬ 
lant would with one hand banish any suggestion of his being 
an assignee, while with the other hand grasping for some 
hoped-for benefits which an assignment might have given 
him had it been made. 

CONCLUSION. 

In concluding his argument as to his contract with Sykes, 
Appellant frets at what he calls Appellee’s “quibbling with 
words” in arguing the exact nature of that contract. Far 
from quibbling with words, the Appellee-Trustee is endeav¬ 
oring to the utmost to discharge properly its duties as a 
testamentary trustee and to assure that in its discharge of 
those duties it does not needlessly subject to liability, 
whether to Appellant or Thomas G-. Slater or the H. L. Rust 
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Company or J. Dallas Grady & Son, the estate entrusted 
to it. 

Throughout the events which culminated in the institu¬ 
tion of this action, the Appellee-Trustee was at all times in 
position where it might at any moment incur liability to one 
or more of the aforementioned persons by any deviation 
from the strict (albeit woefully vague) terms of the option 
clause which it inherited, so to speak, in the Sykes lease. 
It could not even have carried on negotiations and allowed 
extended time therefor after July 29, 1941, had not Slater 
acquiesced in its doing so. It could not relax its discharge 
of the option clause in an effort to agree with Sykes and 
avoid litigation without incurring liability to others. 

The Appellee-Trustee did most carefully discharge its 
duties to its trust and discharge the option clause; but this 
litigation ensued, nonetheless, instituted by Appellant, 
whose hoped-for vendor exercised his right to abandon the 
venture. 

Simply put, the case is this. Appellant made an offer 
to purchase this property; but the price was too low and the 
offer unaccepted, and Appellant made no higher offer. 
Later, when another had offered a higher and acceptable 
price, Appellant entered into a plan, operating through 
Sykes, to wrest the property from this new offeror. Sykes, 
however, would not permit himself to be placed in a posi¬ 
tion where he was obligated to purchase the property; he 
would only go so far as to agree that he would sell the prop¬ 
erty to the Appellant if he should buy it himself through 
his option right; and so Appellant had to content himself 
with such an agreement. The prospects of success appeared 
certain; and, when Sykes, after taking some steps, found 
that he had not got the property and declined (as he had 
carefully reserved the right to do) to go further, the Appel¬ 
lant made this attempt, by suing the Appellee and Sykes for 
specific performance, to circumvent the limitations of his 
own contract with Sykes. 






